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15/272

	COMPLAINT NUMBER
	15/272

	COMPLAINANT
	Earthquake Commission

	ADVERTISER
	Earthquake Services

	ADVERTISEMENT
	Earthquake Services Newspaper

	DATE OF MEETING
	14 July 2015

	OUTCOME
	Upheld


SUMMARY

The newspaper advertisement for Earthquake Services outlined concerns about the quality and ethics of EQC and insurer repairs and rebuilds in Christchurch.  The advertisement was headed “Disclaimer. The views, opinions an assumptions expressed in this advertising feature article are solely of the author, Bryan Staples, Earthquake Services.” Two headings appeared in the advertisement that stated: “The dodgy repairs fiasco,” and “More flakes than asbestos.” The advertisement contained other statements about the quality of EQC’s work and also included a photo caption about an EQC repair and said “a chair leg, melamine board and even gib board was used on foundation repairs.”
The Complainant, EQC, said the claims were untrue and unsubstantiated, exploited the reader’s lack of knowledge and unjustifiably played on fear.
The Advertiser indicated they would not respond to the current complaint.
In the absence of a response from the Advertiser, the Complaints Board said the claims in the advertisement had not been substantiated by the Advertiser and, as such, it found the advertisement was misleading and deceptive and contained statements that exploited readers lack of experience or knowledge and without justifiable reason, had played on fear. 
As such, it said the advertisement had not been prepared with a due sense of social responsibility to consumers and to society.
The Complaints Board ruled to Uphold the complaint.
[Advertisement to be removed]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principles 3 and 4 and Rules 2 and 6 of the Code of Ethics. This required the Complaints Board to consider whether the advertisement was misleading or deceptive or likely to mislead or deceive the consumer or contained any statement or created an overall impression which directly or by implication, omission, ambiguity or exaggerated claim was likely to deceive or mislead the consumer, or had made false and misleading representation, abused the trust of the consumer or had exploited his/her lack of experience or knowledge. The Complaints Board was also required to consider whether the advertisement without justifiable reason, played on fear and whether it had been prepared with a due sense of social responsibility to consumers and to society.
The Complainant said the claims were untrue and unsubstantiated and unjustifiably played on fear.

The Advertiser indicated they would not respond to the current complaint as previous complaints about his advertisements such as (14/318) had been Upheld. In that instance, the majority of the Complaints Board said the Advertiser was providing advice and opinions but was also promoting his own business to people with unresolved earthquake claims. Therefore, the majority of the Complaints Board said the promotional intent of the advertisement overrode the provision for advocacy for the purposes of the Code.
The Complaints Manager emphasised the importance of responding to complaints and to engage with, and respect, the principles of self-regulation. The Complaints Board noted the Advertiser was advised that, in the absence of a response, complaints were usually Upheld. 
Noting the absence of a response from the Advertiser, the Complaints Board said the claims in the advertisement had not been substantiated and, as such, it found the advertisement was misleading and deceptive and contained statements that exploited readers lack of experience or knowledge and without justifiable reason, had played on fear. As such it said the advertisement had not been prepared with a due sense of social responsibility to consumers and to society.
Therefore the Complaints Board ruled the advertisement was in breach of Basic Principles 3 and 4 and Rules 2 and 6 of the Code of Ethics.

Accordingly, the Complaints Board ruled to Uphold the complaint.

Description of Advertisement

The newspaper advertisement for Earthquake Services outlined concerns about the quality and ethics of EQC and insurer repairs and rebuilds in Christchurch.  The advertisement was headed “Disclaimer. The views, opinions an assumptions expressed in this advertising feature article are solely of the author, Bryan Staples, Earthquake Services.” Two headings appeared in the advertisement that stated:  “The dodgy repairs fiasco,” and “More flakes than asbestos.” The advertisement contained other statements about the quality of EQC’s work such as “EQC's own figures show thousands of homes were contaminated by asbestos, yet have never been assessed, much less cleaned up properly” and “Many of those [contaminated] homes are still being lived in by people,” and “there are estimated to be more than 9000 affected homes.”

Complaint from earthquake commission
1. I am writing to complain that an advertising feature taken in The Star community newspaper in Christchurch of May 22, 2015, breaches a number of Advertising Standards Authority principles and rules.
2. The advertising feature is the most recent in a frequent series by Bryan Staples, Earthquake Services CEO. It consists of three 'articles' attributed to Mr Staples, each outlining a different concern about the quality and ethics of EQC and insurer repairs and rebuilds in Christchurch.
3. The same advertiser placed similar advertisements in The Star on:
· 28 May 2014, against which a complaint to the Authority, brought by Tim Grafton of the Insurance Council of New Zealand, was upheld (complaint 14/318); and

· 13 March 2015, against which a complaint to the Authority, brought by EQC was upheld (complaint 15/151).
4. EQC believes elements of two of the articles — 'More flakes on asbestos', and 'The dodgy repairs fiasco' — breach standards.
Principles and rules breached.
5. EQC believes the advertising feature breaches the following principles and rules in the Code of Ethics:
· Basic Principle 3: No advertisement should be misleading or deceptive or likely to mislead or deceive the consumer.
· Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

· Rule 2: Truthful Presentation: Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).
· Rule 6: Fear: Advertisements should not exploit the superstitious, nor without justifiable reason, play on fear.
'More flakes on asbestos'

6. This part of the advertising feature reviews recent reports on the risk to homeowners and workers in Canterbury of exposure to asbestos during home repairs, one by the Royal Society of New Zealand and Prime Minister's Chief Science Adviser, and the other by WorkSafe New Zealand.
7. It contains the following unsubstantiated claims:
· "EQC's own figures show thousands of homes were contaminated by asbestos, yet have never been assessed, much less cleaned up properly."

· "Many of those [contaminated] homes are still being lived in by people."

· ",..there are estimated to be more than 9000 affected homes."
8. EQC does not have figures showing thousands of asbestos contaminated homes in Canterbury. The purported estimate of "9000 affected homes" is also erroneous.
9. Asbestos was commonly used in homes built between 1940 and 1990, with small percentages of asbestos in ceilings, wall linings and under flooring. These asbestos-containing materials (ACMs) only pose a risk to human health when they are friable (damaged, or deteriorating, releasing asbestos fibres into the air). A home with ACMs in it is therefore not "contaminated" unless the materials in question are releasing fibres.
10. However, EQC is only aware of a small number of cases of homes where asbestos fibres were found in the general environment, such as carpet and furnishings, after repairs. In all cases where EQC has reason to believe the release of fibres was attributable to home repairs conducted under our managed repair programme, we have arranged professional cleaning of the property and/or replacement of furnishings, at no expense to the homeowner.
11. The prevalence of ACMs in homes built in the second half of the 20th century in New Zealand means that there are many thousands of homes which EQC has been responsible for repairing which have ACMs present.
12. However, from the statement that these homes have "never ... been cleaned up properly", it's clear Mr Staples does not merely mean to indicate that 9000 homes have ACMs. He means to indicate they are contaminated, and a risk to the health of their occupants.
13. These statements are "false and misleading representations" which exploit the reader's likely lack of knowledge or experience, in breach of Ethics Rule 2.
14. The statements complained of above, combine with other statements in the article to play on consumers understandable fear of asbestos contamination:
· "Asbestos-related illness can take many years to show itself."

· The reports by the Royal Society and WorkSafe NZ amount to a "snow job" (a claim made twice in the article)

· "Nobody knows what are the health risks because such little actual investigation has been done."
15. The statements suggest both the reports of the Royal Society of New Zealand and Prime Minister's Chief Science Adviser, and by WorkSafe New Zealand are not reliable, and that the risk to homeowners from asbestos is incalculable.
16. In fact, the two reports, plus a report commissioned by EQC, amount to a comprehensive study of the risks posed by asbestos to workers and homeowners in quake-damaged homes. All three reports have concluded the risk to workers is extremely low, and the risk to homeowners is vanishingly small. The reports were undertaken by local and international experts and involved peer review by others with relevant expertise.1 
17. The statements by the advertiser unnecessarily play on fear, in breach of Ethics Rule 6, and are compounded by the statement that "asbestos-related illness can take many years to show itself". For someone unsure about their exposure to asbestos, this statement would serve to ramp up their concern that though they may feel fine now, in many years they may experience severe illness or death.
18. The Royal Society report found there was "no evidence that a single peak in exposure of the kind encountered during maintenance or repair of ACMs significantly affects disease risk..." 2 and that a simulation of uncontrolled removal of ACMs found that the exposure did not reach levels considered by WorkSafe NZ to breach health and safety regulations.3
19. Combined with the inaccurate claims of thousands of contaminated homes, the article creates an impression of heightened risk of asbestos-related disease among homeowners and goes to the heart of playing on fear for Christchurch residents. This is in breach of the advertiser' obligation towards social responsibility under Ethics Principle 4.
'The dodgy repairs fiasco'

20. This article deals with examples of "dodgy" repairs. It contains a photo caption about an EQC repair which allegedly used non-approved materials in the foundation repair. The article then mentions a survey of 14 homes by the Ministry of Business, Innovation and Employment (MBIE) which involved EQC.
21. The impression conveyed by selective mention of this survey was the subject of complaint 15/151, which the authority upheld. Essentially, the same impression — that by extrapolation a significant proportion of EQC managed repairs are "dodgy", and homeowners cannot trust EQC or Fletcher EQR, is conveyed in this article. As with complaint 15/151, EQC believes this statement and photo-caption breach Code of Ethics Rules 2 and 6.
22. Further into the article, the advertiser urges readers to watch a replay of a Campbell Live item about a St Albans home, which "shows the repairs to the ring foundation on [the featured home] are purely cosmetic". Aside from MBIE, no other agency is mentioned in this portion of the article. The clear impression therefore is that EQC carried out the work featured on Campbell Live. In fact, EQC did not make any repairs to the ring foundation at the home in question. This statement therefore breaches Ethics Rule 2, in that it is misleading.
23. The advertisement attempts to instil fear in consumers for commercial gain. At the end of "The dodgy repairs fiasco" article the advertiser states "If you think you've had dodgy repairs done to your home please contact Earthquake Services... You cannot take on EQC/Fletchers and/or your insurers on your own. They are too powerful and have too much vested interest."
Advocacy advertising

24. Code of Ethics Rule 11 allows for some leeway for advertising which is the expression of opinion. In considering complaint 14/318, about a different advertisement by Earthquake Services, the Authority considered whether Rule 11 applied, as the content of the advertisement included a disclaimer stating it was the opinion of Mr Staples. A majority concluded the Rule did not apply, as the promotional intent of the advertisement overrode the provision for advocacy for the purposes of the Code.
25. A minority did not agree, citing the lack of a call to action for consumers, among other issues.
26. The May 22 advertisement contains an identical disclaimer to the advertisement which was the subject of complaint 14/318. EQC does not believe Rule 11 applies, for the same reasoning the Authority applied in complaint 14/318. Further, EQC believes there are two strong calls to action in the May 22 advertisement. These are the following statements:
· "If you think you've had dodgy repairs done to your home, please contact Earthquake Services for a free assessment. You cannot take on EQC/Fletchers and/or your insurers on your own. They are too powerful and have too much vested interest."

· "If your insurer is attempting to reclassify your TC3 land, please give us a call for a free consultation ... you cannot take on your insurer and their engineers on your own — they are too powerful and so much (of your) money is at stake."
27. These statements should remove any doubt that the content of this advertising is for promotional purposes, despite the disclaimer also carried on the page.
Conclusion

28. Given the misleading statements and unnecessary preying on consumers' fear outlined above, EQC seeks the removal of the advertisement from The Star online. I note that previous complaints over Earthquake Services' advertising by EQC and the Insurance Council of New Zealand, which were upheld, (complaints 14/318 and 15/151) followed very similar lines. This demonstrates a pattern of breaches of the Code, and should be taken into account by the Authority in reaching its decision.
29. Finally, I confirm that EQC operates under a statutory scheme and is not a competitor of Earthquake Services.
30. If this complaint is judged to be within the jurisdiction of the Complaints Board, I agree to waive any right I may have to take (or continue) other proceedings against the advertiser, publisher or broadcaster concerned in any other jurisdiction.
1 The relevant reports can be viewed online. The Royal Society report is here:
http://www.royalsociety.org.nz/media/2015/04/Asbestos-exposure-in-New-Zealand-April-2015.pdf the WorkSafe's media release, summarising its investigation report is here: http://www.business.govt.nz/worksafe/news/releases/2014/asbestos-investigation-completed 

EQC's report is available in three parts here: http://www.eqc.govt.nz/canterbury-earthquakes/home-repair-process/asbestos
2 Asbestos exposure in New Zealand: Review of the scientific evidence of non-occupational risks, Royal Society of New Zealand and the Prime Minister's Chief Science Adviser, pg 4

3 Ibid, pg 4

CODE OF ETHICS

Basic Principle 3 – No advertisement should be misleading or deceptive or likely to mislead or deceive the consumer.
Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation – Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).
Rule 6: Fear - Advertisements should not exploit the superstitious, nor without justifiable reason, play on fear.

Response from Advertiser, earthquake Services
Thank you for your email, I see little point in responding because from experience your decision has already been made. Freedom of speech and facts have no place in advertising. 
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