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15/173

	COMPLAINT NUMBER
	15/173

	COMPLAINANT
	L. Taylor

	ADVERTISER
	Body Magnetix Ltd

	ADVERTISEMENT
	Body Magnetix Website

	DATE OF MEETING
	28 July 2015

	OUTCOME
	Not Upheld


SUMMARY

The website advertisement for Magne-Sleep (http://bodymagnetix.co.nz/) stated in part that Magne-Sleep was “helping you wake up to a painfree day” and “can help ease your aches.” The website also included testimonials from people who had used the product.

The Complainant said the advertisement was misleading as it made unsubstantiated claims about the Magne-Sleep and questioned the validity of the testimonials on the website. 
The Complaints Board said the advertisement used measured wording, such as “helping” which did not imply a curative effect and in consideration of the overall takeout of the advertisement, said it was unlikely to mislead consumers.
The Complaints Board said the testimonials did not reach the threshold to be considered to breach of the Therapeutic Products Advertising Code and ruled the advertisement was not in breach of Principle 2 or Requirements 3, 5 and 7. The Complaints Board ruled the advertisement had been prepared with a high standard of social responsibility to consumers and society required by Principle 3 of the Therapeutic Products Advertising Code.

The Complaints Board ruled the complaint was Not Upheld.
[No further action required]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Acting Chairman directed the Complaints Board to consider the advertisement with reference to Principles 2 and 3 and Part B2 Requirements 3, 5 and 7 of the Therapeutic Products Advertising Code. This required the Complaints Board to consider whether the advertisement was truthful, balanced and not misleading. Claims must be valid and have been substantiated. The Complaints Board was also required to consider whether the advertisement unduly glamorised products or services, or preyed on the vulnerability of particular audiences.
The Complaints Board were required to consider whether the testimonials in the advertisement, where not prohibited by law, complied with the Code, be authenticated, genuine, current, typical and acknowledge any valuable consideration.
Advertisements for therapeutic products are required to observe a high standard of social responsibility as consumers rely on them for their health and wellbeing.

The Complaints Board noted the concerns of the Complainant the advertisement was misleading and unduly glamorised the product. 

The Complaints Board noted the Complainant raised concerns about the following claim in the advertisement:

“Magne-Sleep, New Zealand’s totally better biomagnetic underlay, is all about helping you wake up to a painfree day.  We’ll help you be at your best, no matter how busy, how demanding, or how challenging each day is.  
Magne-Sleep helps you live better by providing gentle, safe biomagnetic therapy that can help ease your aches and pains, promote better sleep and get you enjoying the best of life.   

Imagine how much better you'll feel when you get relief from all kinds of aches and pain - arthritis, fibromyalgia, cramp, stiff muscles and joints, bad backs.”
The Complainant also questioned the validity of the testimonials on the website.
The Complaints Board turned to the response from the Advertiser and noted its view that it contained “no direct claims, no cures, no exaggerations.” It noted the Advertiser said the website uses careful wording such as “can help” rather than absolute claims. Further, the Advertiser said it believes “customer expectation is not compromised beyond what we suggest our products can deliver and our 90 Day Moneyback Guarantee, detailed on our website, is further assurance to that.”
The Complaints Board turned to consider the claims in the advertisement. It noted where it said Magne-Sleep “is all about helping you wake up to a painfree day. We’ll help you be at your best…” The Complaints Board was of the view the word “helping” worked to soften the claim and was of the view the likely consumer takeout was that the statement was aspirational in nature and referred to the aim of the Advertiser, not the efficacy of the product. 

Therefore, the Complaints Board said the statement was unlikely to mislead consumers and did not unduly glamorise the product being advertised. 
The Complaints Board then turned to consider the statement “Magne-Sleep helps you live better by providing gentle, safe biomagnetic therapy that can help ease your aches and pains, promote better sleep and get you enjoying the best of life.” The Complaints Board was of the view, when considered in its entirety, the likely consumer takeout of the statement “helps ease your aches and pains” was that the product provide a more comfortable sleep which might aide in the relief of aches and pains. 
The Complaints Board was of the view the statement was not absolute in nature and was unlikely to mislead consumers into thinking the product would cure aches and pains. It was also of the view the statement did not unduly glamorise the product.
The Complaints Board then considered whether the claim “Imagine how much better you'll feel when you get relief from all kinds of aches and pain - arthritis, fibromyalgia, cramp, stiff muscles and joints, bad backs” was likely to mislead consumers. The Complaints Board was of the view this statement was not attributed to the product but was a general statement about the benefits of better nights sleep. Therefore, the Complaints Board was of the view the advertisement was unlikely to mislead consumers.
On consideration of the above, the Complaints Board was of the view the statements which were subject to complaint did not make any curative claims and was unlikely to mislead consumers and did not unduly glamorise the product. Accordingly, the Complaints Board ruled the claims were not in breach of Principle 2 or Requirements 3 or 5 of the Therapeutic Products Advertising Code. 
The Complaints Board then turned to consider the Complainant’s concerns about the testimonials which appeared on the website. The Complaints Board noted the Advertiser had provided the original copies of the testimonials in order to corroborate them. 

The Complaints Board noted that testimonials were required to be current which was arguable in relation to of which appeared on the website as the dates were not provided for all of them. However, the Complaints Board were of the view from the original copies provided by the Advertiser, they were genuine and included current testimonials. The Complaints Board was of the view the  testimonials were unlikely to mislead consumers and they did not reach the threshold to breach Requirement 7 in the Code for Advertising Therapeutic Products. 
The Complaints Board ruled the advertisement was not in breach of Principle 2 or Requirements 3, 5 and 7 of the Therapeutic Products Advertising Code and had been prepared with a high standard of social responsibility to consumers and society required by Principle 3 of the Therapeutic Products Advertising Code.
Accordingly, the Complaints Board ruled to Not Uphold the complaint.

Description of Advertisement

The website for Magne-Sleep (http://bodymagnetix.co.nz/) stated, in part

“Magne-Sleep, New Zealand’s totally better biomagnetic underlay, is all about helping you wake up to a painfree day.  We’ll help you be at your best, no matter how busy, how demanding, or how challenging each day is.  
Magne-Sleep helps you live better by providing gentle, safe biomagnetic therapy that can help ease your aches and pains, promote better sleep and get you enjoying the best of life.   

Imagine how much better you'll feel when you get relief from all kinds of aches and pain - arthritis, fibromyalgia, cramp, stiff muscles and joints, bad backs.”
The website also included testimonials from people who had used the product.
Complaint from l. taylor
The advert breaks a variety of principles including: Principle 2 Advertisements must be truthful, balanced and not misleading. Claims must be valid and have been substantiated.

And Requirement 5 Advertisements must not unduly glamorise products or services, or prey on the vulnerability of particular audiences. (On patients with aches and pains etc etc.)

“Magne-Sleep, New Zealand’s totally better biomagnetic underlay, is all about helping you wake up to a painfree day.  We’ll help you be at your best, no matter how busy, how demanding, or how challenging each day is.  
Magne-Sleep helps you live better by providing gentle, safe biomagnetic therapy that can help ease your aches and pains, promote better sleep and get you enjoying the best of life.   

Imagine how much better you'll feel when you get relief from all kinds of aches and pain - arthritis, fibromyalgia, cramp, stiff muscles and joints, bad backs .....”
I would like to see evidence for the testimonials that they are what they say they are. Requirement 3 Advertisements must contain truthful and balanced representations and claims that are valid and have been substantiated. 

Requirement 7 Testimonials in advertisements, where not prohibited by law, must comply with the Code, be authenticated, genuine, current, typical and acknowledge any valuable consideration. The testimonials are on http://www.bodymagnetix.co.nz/testimonials.php 

THERAPEUTIC PRODUCTS ADVERTISING CODE
Principle 2 - Advertisements must be truthful, balanced and not misleading. 

Claims must be valid and have been substantiated. 

Principle 3 - Advertisements must observe a high standard of social responsibility. 

Part B2 Requirement 3 – To assist consumers to make informed decisions, advertisements must contain truthful and balanced representations and claims that are valid and have been substantiated and
Part B2 Requirement 5 - Advertisements must not unduly glamorise products or services, or prey on the vulnerability of particular audiences.

Part B2 Requirement 7 - Testimonials in advertisements, where not prohibited by law, must comply with the Code, be authenticated, genuine, current, typical and acknowledge any valuable consideration.
Response from Advertiser, body magnetix Ltd
We write in response to your letter concerning a complaint No 15/173 l 

From our earliest days we have liaised with Therapeutic Advertising personnel to ensure we remained within their guidelines and have, while not always agreeing with their views, followed their requirements with mutual respect.

The wording L. Taylor refers to, quoted from the Home Page of our website follows these TAPS guidelines – no direct claims, no cures, no exaggerations.   While mainstream media – TV, radio, print – has strict regulations covering such advertising, the advent of internet advertising, the development of websites and the “internationalising” of audiences mean that such controls are far more difficult to administer in this fast-evolving world.

Nevertheless, we believe we have remained in line with guidelines and the outcomes of our discussions with TAPS over the years.  Our website text carefully uses wording such as “may help”, “can help”. We believe customer expectation is not compromised beyond what we suggest our Products can deliver and our 90 Day Moneyback Guarantee, detailed on our Website, is further assurance to that.  

We have, for some 12 years or more via website promotion, retained a moderate and honest approach. We take particular pride in the time we spend with our customers prior to purchase to ensure they have have realistic expectations of our products' performance and we avoid hard-sell tactics at all times.

Accordingly, while we accept L. Taylor's right to raise issues, we feel that we have not gone beyond fair guidelines for what is, in reality, advertising.

With regard to Testimonials - as we state on our Testimonials page:  “These are genuine testimonials and we hold the originals at our office.”   To verify this, and to allay L. Taylor's concerns, we will, very reluctantly, forward some copies of these testimonials via traditional mail.  You will appreciate our reluctance to sharing personal details of our clients and urge you and Lisa Taylor to respect their privacy in all ways.

We trust that the above addresses the issues raised by L. Taylor.   Please contact us should you need further explanation or assistance.
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