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14/641

	COMPLAINT NUMBER
	14/641

	COMPLAINANT
	A. Lamonte

	ADVERTISER
	Boohoo.com

	ADVERTISEMENT
	Boohoo.com Website

	DATE OF MEETING
	28 January 2015

	OUTCOME
	No Jurisdiction


SUMMARY

The website Boohoo.com (www.boohoo.com/restoftheworld/page/home) stated, in part:

“For 48 hours only Black Friday weekend up to 30% off – Plus Free Delivery – use code: FREEDEL.”
The Complainant said the advertisement was misleading because only some items were on sale but it did not say “selected” items.
The Complaints Board noted the advice from the Advertiser and acknowledged that while the customer was registered in New Zealand their complaint related the offers on the Boohoo UK website. The Complaints Board confirmed that the UK version of the Boohoo website fell outside its jurisdiction, which was confined to New Zealand websites or websites targeting New Zealand consumers.

[No further action required]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principle 4 and Rule 2 of the Code of Ethics. This required the Complaints Board to consider whether the advertisement was likely to mislead or deceive consumers and whether the advertisement had been prepared with a due sense of social responsibility to consumers and society.
The Complaints Board noted the concerns of the Complainant the advertisement was misleading because only some items were on sale but it did not say “selected” items.

In the first instance the Chairman directed the Complaints Board to consider whether the advertisement complained of was within its jurisdiction. It noted the information provided from the Advertiser which said, in part: “The customer registered as a customer with B oohoo in New Zealand on 27 August 2014. The Advertisement which is the subject of the customer's complaint is taken from the UK website. The customer would have been prevented from utilising the Second Promotion because the customer is registered as a customer in New Zealand but it seems that the customer was trying to place an order on the UK website. This is consistent with the customer's email to ASA in which the customer notes that she was unable to use the promotional code.
Boohoo has a different website for New Zealand which featured similar promotions but did not require a delivery code for the free delivery part of the promotion. When a customer inputs their log in details on the website they are automatically transferred to the website for their country of registration. In the customer's case this is New Zealand.”
The Complaints Board acknowledged that while the customer was registered in New Zealand their complaint related the offers on the Boohoo UK website. The Complaints Board confirmed that the UK version of the Boohoo website fell outside its jurisdiction, which was confined to New Zealand websites or websites targeting New Zealand consumers. 
As such, the Complaints Board said it was unable to consider the complaint as it did not fall within its jurisdiction.
Accordingly, the Complaints Board ruled the complaint before it fell outside its jurisdiction.

Description of Advertisement

The website Boohoo.com (www.boohoo.com/restoftheworld/page/home) stated, in part:

“For 48 hours only Black Friday weekend up to 30% off – Plus Free Delivery – use code: FREEDEL.”
Complaint from a. lamonte
Boohoo have advertised a promotional sale that states up to 30% off I went to purchase something and use the promotional code provided to receive the discount? could not access the discount when I emailed customer services they stated that it was only certain items???I feel duped??? Nowhere did it say SELECTED items. I believe their advertising to be misleading
CODE OF ETHICS
Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).

Response from Advertiser, boohoo.com
By way of introduction, my name is K. Devine and I am the Head of Legal at boohoo.com UK Limited.
I write further to your letter dated 11 December 2014 and our email of acknowledgment sent by my colleague T. Kershaw on 16 December 2014.
Firstly, thank you for bringing this matter to our attention. We are a reputable business which takes such matters extremely seriously. I have now had the opportunity to consider your letter dated 11 December 2014 and write to set out details of our substantive response.
Black Friday

By way of background, Black Friday is the Friday following Thanksgiving Day in the United States. Since the early 2000s, it has been regarded as the beginning of the Christmas shopping season in the United States, and most retailers open very early and offer promotional sales.
Black Friday has grown in popularity in the United Kingdom and many retailers in the United Kingdom offered promotional sales to celebrate this popular discounted shopping day. There was a great deal of hype and media coverage surrounding Black Friday in the United Kingdom with many local and international retailers offering promotional sales.

Boohoo experienced a record sales day and unprecedented traffic to its website on Black Friday and over the weekend which followed. The advertisement which is the subject of the customer complaint (the "Advertisement") was a transient advertisement. It appeared on the website for the duration of the Black Friday weekend, which ran from Friday 28 November 2014 to Monday 1 December 2014. The Advertisement did not continue on the website after this time. A copy of the Advertisement is at Appendix A.
The Advertisement

The customer contacted boohoo via its customer services email address

(customerservices@boohoo.com) at 03:01 (GMT) on 28 November 2014. The customer than raised a complaint with the ASA by email sent at 08:18 (NZ) on 1 December 2014. The Customer states the following in her initial email to boohoo:
"It says up to 30% off I put in the code and says it's not relevant why is that??? I was trying to buy these pants as a bikini"

The Customer then states the following in her email to ASA at 8.18 on Monday 1 December

“Boohoo have advertised a promotional sale that states up to 30% off I went to purchase something and use the promotional code provided to receive the discount? I could not access the discount when emailed customer services they states that it was only certain items??? I feel duped??? Nowhere did it say SELECTED items".

The Advertisement at Appendix A promotes two offers. 
1. The first offer is "UP TO 30% OFF" (the "First Promotion").
2. The second offer is "PLUS FREE DELIVERY" (the "Second Promotion").
The layout of the Advertisement and the difference in text size and the use of "plus" free delivery distinguish the offers from each other. The discount code which the Customer refers to in both the email to boohoo and the complaint to the ASA appears underneath the Second Promotion and relates purely to that aspect of the promotion. Whilst the promotions are shown together they are clearly intended as two distinct offers.
The Website — "up to 30% off"

I enclose a screenshot taken from the boohoo website on Black Friday at Appendix B (the "Screenshot"). The Screenshot shows items listed at full price and also a number of items that have been discounted in accordance with the First Promotion featured on the Advertisement. It is our opinion that the Advertisement does not create an overall impression which is misleading or deceptive for the following reasons:
1. All items that have been discounted up to 30% have their prices displayed in red on the website.
2. The original price of these discounted items is also displayed, albeit with a strike through line to indicate that this price has been discounted.
3. The discounted items are listed next to the full price items. The Screenshot highlights this by displaying items that are marked both at full price and discounted. It is clear from the Screenshot that only selected items are discounted up to 30%.
4. The Advertisement does not state the discount applies to "all items" or "everything".
The overall impression of the website shows that individual items are discounted and, coupled with the wording of the First Promotion, makes it clear that not all items were to be discounted. This supports our position that the Advertisement could not be said to "create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer" in accordance with the Code of Ethics — Rule 2.
Free delivery promotional code

The promotional code "Freedel" relates to the Second Promotion, "Freedel" being an abbreviation of Free Delivery. This aspect of the promotion becomes effective when the customer enters the promotional code at the time of checkout.
The customer registered as a customer with boohoo in New Zealand on 27 August 2014. The Advertisement which is the subject of the customer's complaint is taken from the UK website. The customer would have been prevented from utilising the Second Promotion because the customer is registered as a customer in New Zealand but it seems that the customer was trying to place an order on the UK website. This is consistent with the customer's email to ASA in which the customer notes that the customer was unable to use the promotional code.
Boohoo has a different website for New Zealand which featured similar promotions but did not require a delivery code for the free delivery part of the promotion. When a customer inputs their log in details on the website they are automatically transferred to the website for their country of registration. In the customer's case this is New Zealand
Summary
Basic Principle 4 of the Code of Ethics states that:
"All advertisements should be prepared with a due sense of social responsibility to consumers and to society".

We are a reputable online business with a large social platform and we are conscious of our responsibilities to our customers across our local and international markets. Our customer services representative responded promptly and fully to the customer's initial complaint and it is with regret that the customer felt that it was necessary to progress the complaint further.
Whilst we maintain that we take our responsibilities seriously and that in the circumstances we do not believe that we have fallen short of the high standards that we set both ourselves and that external organisations, such as the ASA demand, the complaint has provided the business, and its employees, with a reminder of its / their obligations.
As the business continues to grow both locally and internationally, we recognise that our customer base will continue to grow and the demographic of our customer will also develop. We will however continue to operate with the interests of all our consumers at the forefront of our approach.
Please do not hesitate to contact me if you have any further questions or if we can be of any further assistance.
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