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14/567

	COMPLAINT NUMBER
	14/567

	COMPLAINANT
	A. Connelly

	ADVERTISER
	Vortex Spas

	ADVERTISEMENT
	Fisher Spas Google Website

	DATE OF MEETING
	10 February 2015

	OUTCOME
	Not Upheld


SUMMARY

The Goggle AdWords advertisement for Fisher Spas stated, in part:


“spa pools otago – Award Wining Spas Pools, Hot Tubs


AD www.fisherspas.co.nz

As low as $3999 Get A Quote Today!”
The Complainant said the advertisement was likely to mislead consumers into thinking they were coming to Spa Pools Otago, however they are taken to Fishers Spas website.
The Complaints Board said the use of the generic search term “spa pools otago” which appeared in the advertisement was unlikely to mislead consumers as it was clear, when considered in its entirety, the advertisement was for Fisher Spas. As such, the Complaints Board said the advertisement was not in breach of Rule 2 or Basic Principle 4 of the Code of Ethics and ruled the complaint was Not Upheld. 

[No further action required]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principle 4 and Rule 2 of the Code of Ethics. This required the Complaints Board to consider whether the advertisement was likely to mislead or deceive the consumers and whether the advertisement had been prepared with a due sense of social responsibility.  
The Complaints Board noted the concerns of the Complainant, Spa Pools Otago, that the Fisher Spa’s Google AdWords advertisement which appeared when the words “spa pools otago” were used in a Google engine search, was misleading as “customers click on the link thinking they are coming to Spa Pools Otago, however they are taken to Fishers Spas website.”
The Complaints Board noted the response from the Advertiser that “the Google partner who controls our pay per click advertising campaign uses a Google approved algorithm that automatically matches the ad result to any generic search term that the searcher may use. ‘Spa pools otago’, is a generic product term followed by a region and Google allow this. We do not actively bid for that search term and there is nothing we can do about this short of asked Google’s biggest reseller to change their algorithms.”

The Complaints Board also noted the response from the Media, Google, which referred to the application of the Google AdWords Trademark Policy in New Zealand. The Complaints Board noted this Policy stated that advertising campaigns targeting New Zealanders “may use a trademark in ad text if the ad” complies with Google’s Reseller and informational site policy. 
The Complaints Board turned to consider whether the advertisement was likely to mislead consumers into thinking they were visiting the Spa Pools Otago website when they were visiting the Fisher Spa’s website. The Complaints Board noted the heading of the advertisement said “spa pools otago – Award Winning Spa Pools, Hot Tubs.” It further noted that it was clearly identified as an “ad.” The Complaints Board took into account that the website www.fisherspas.co.nz appeared clearly in the advertisement and did not include a trademarked business name in the text of the advertisement, in line with the Google AdWords policy.
The Complaints Board said the product, followed by the region, was a typical search string used by consumers to locate goods and services in an area. It said while the advertisement heading did include the words “spa pools otago”, it was obviously an advertisement for Fisher Spas and the likely consumer takeout was that “spa pools otago” meant ‘spa pools for sale in Otago’ and was a generic search term. 
The Complaints Board noted the use of the generic search term was different from previous Decision (14/396) because in its view, “Freedom Pools” was not a generic search term but a competitor’s brand name, and was therefore likely to mislead the consumer
The Complaints Board said, in this instance, the advertisement mimicked the generic search term “spa pools otago” and not Spa Pools Otago, the competitor business, and therefore was unlikely to mislead or deceive consumers.

As such, the Complaints Board said the advertisement was not in breach of Rule 2 of the Code of Ethics and had been prepared with a due sense of social responsibility to consumers and was not in breach of Basic Principle 4 of the Code of Ethics. 
Accordingly, the Complaints Board ruled to Not Uphold the complaint.

Description of Advertisement

The Goggle AdWords advertisement for Fisher Spas stated, in part:

“spa pools otago – Award Wining Spas Pools, Hot Tubs


AD www.fisherspas.co.nz

As low as $3999 Get A Quote Today!”
Complaint from a. connelly
My business name is Spa Pools Otago. This is the third complaint regarding businesses using my businesses name as their main headline in advertising. Complaints have been upheld in the past as it is seen as misleading advertising for the customers. The customers click on the link thinking they are coming to Spa Pools Otago, however they are taken to Fishers Spas website.
Please note that I am the Spa Pool Otago business owner, however this has been treated as a consumer complaint in the past.

CODE OF ETHICS
Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).

Response from Advertiser, vortex spas
As discussed, the Google partner who controls our pay per click advertising campaign uses a Google approved algorithm that automatically matches the ad result to any generic search term that the searcher may use. ‘Spa pools otago’, is a generic product term followed by a region and Google allow this. We do not actively bid for that search term and there is nothing we can do about this short of asked Google’s biggest reseller to change their algorithms.
It is now different than Spa Pools Auckland, or Washing Machines Wellington for that matter

Response from media, google
Thank you for your letter dated 16 December 2014 addressed to Google Australia Pty Ltd in relation to a complaint from Spa Pools Otago concerning an ad for www.fisherspas.co.nz appearing as part of Google’s AdWords advertising program.
Ads which appear as part of Google’s AdWords program are created by advertisers or advertising agencies using the Google AdWords program. The Google AdWords program is operated by Google Inc, together with two wholly owned subsidiaries (being Google Ireland Limited and Google Asia Pacific Pte Limited). For the purpose of your records, we note that Google Australia Pty Ltd only plays a sales and marketing support role for this program and has no authority to act on behalf of Google Inc nor these two subsidiaries. Consequently, in our supporting role, we have been liaising with the AdWords teams in relation to the matters raised in your letter in an effort to obtain relevant information which may help the ASA resolve this matter. 

Google AdWords Trademark Policy - As a result of this review, we have been advised by the AdWords trademark team that it has also received correspondence directly from Spa Pools Otago regarding this matter and responded with a request for additional information. Spa Pools Otago did not reply or provide the requested information. Additionally, the AdWords trademark team has an online complaint form that trademark owners can use to submit a trademark complaint

(https://services.google.com/inquiry/aw_tmcomplaint). Using this form will ensure that the AdWords team has the necessary information to assess their complaint. Absent that information, the AdWords team is unable to determine whether Spa Pools Otago's complaint is actionable under the Google AdWords Trademark Policy. We also refer you to the Google AdWords Trademark Policy for additional information 

(https://support.google.com/adwordspolicy/answer/6118?hl=en). 

Comments on application of Advertising Codes of Practice - In response to your request for comment on the application of Principle 4 and Rule 2 of the Advertising Codes of Practice to the terms of complaint, we advise the following: 

• In respect of Principle 4, we note that this principle deals with the appropriate preparation of the ad and accordingly is relevant for the organisation preparing the ad. As previously mentioned, Google is not aware of which agencies/advertisers were involved in the creation of the ad. For this reason, Google is unable to comment on the extent to which the ad preparation process was carried out by the creators of the ad “with a due sense of social responsibility to consumers and to society”. 

• In respect of Rule 2, we note that this rule deals with the truthful presentation of ads so requires an assessment of the factual accuracy and clarity of the ad’s claims. However, Google, in its role as a platform provider, is not in a position to advise with any certainty as to whether there are in fact any matters which would substantiate the claims in the ad, and more generally whether there is a basis for arguing that the ads were truthfully presented. 

We note that you have written directly to the advertiser Fisher Spas for comment on this complaint, and we trust that they will also be able to answer your enquiry directly
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