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14/436

	COMPLAINT NUMBER
	14/436

	COMPLAINANT
	D. Boyce

	ADVERTISER
	Deacon Holdings Ltd

	ADVERTISEMENT
	GJ Gardner Television

	DATE OF MEETING
	14 October 2014

	OUTCOME
	Not Upheld


SUMMARY

The television advertisement for GJ Gardner (GJH 30 1360) showed testimonials from people who had used GJ Gardner’s services and stated, in part: “more New Zealanders trust GJ Gardner to build their homes. gjgardner.co.nz. G.J Gardner Homes.”
The Complainant said the advertisement used endorsement to reinforce that the statement that GJ Gardener are a “company you can trust” and “NZ's most Trustworthy Builder” and this was misleading as GJ Gardner was not a legal entity. The Complainant said they were misled into thinking they were dealing with a national company when it was actually a franchisee, which was not disclosed to them.
The Complaints Board said the likely consumer takeout of the television advertisement was that the endorsements made by the customers reinforced the statement “more New Zealanders trust GJ Gardner to build their homes.” It noted that statement was substantiated in a previous Complaints Board Decision 10/401. 

It said the endorsements made in the advertisement did not explicitly refer to the individual franchisees, but GJ Gardner as a brand. The Complaints Board said that this was unlikely to mislead consumers into thinking that GJ Gardner was a single entity as on enquiry and through the website link which appeared in the advertisement, it was made clear to consumers that GJ Gardner was part of a network of independently owned businesses.
On consideration of the above, the Complaints Board said there was nothing in the television advertisement that was likely to mislead consumers as it was common practice for a franchisor to promote their brand on behalf of the network of franchisees. It said the advertisement was not in breach of Rule 2 of the Code of Ethics and had been prepared with a due sense of social responsibility to consumers and society, not in breach of Basic Principle 4 of the Code of Ethics.
[No further action required]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principle 4 and Rule 2 of the Code of Ethics. This required the Complaints Board to consider whether the advertisement was likely to mislead or deceive consumers and whether the advertisement had been prepared with a due sense of social responsibility to consumers and society.
The Complaints Board noted where the Complainant said the advertisement used endorsement to reinforce that the statement that GJ Gardner are a “company you can trust” and “NZ's most Trustworthy Builder.” The Complainant said the advertisement was misleading as GJ Gardner was not a legal entity and there were no disclaimers that the endorsements were opinion or that they were discussing an independent building company that the endorser dealt with and not GJ Gardner. The Complainant said they were misled into thinking GJ Gardner was a national company when they were actually dealing with a franchisee that was a local builder which was not disclosed to them.
The Complaints Board turned to consider the response from the Advertiser which said that they considered the nature of their franchise network was known and accepted in the New Zealand marketplace. Further, the Complaints Board noted where the Advertiser said “each franchisee has a right to use the GJ Gardner brand in connection with its business and trades under the name GJ Gardner. This is very different to there being a separate or single legal entity called GJ Gardner Homes that owes any legal duty or obligation to D. Boyce or any other consumer. This is not a fact that is hidden or that we use as a shield —we are very upfront about the nature of our franchise network.”

The Complaints Board noted where the Advertiser said “the purpose of the advertisement is to promote the GJ Gardner brand and prompt a decision by a consumer to contact a GJ Gardner franchisee. This is commonly done through the website (promoted at the end of the advertisement) or by phone.
It is at all times made abundantly clear to a customer from the point of contact that it is dealing with an independently owned and operated business… There is a plethora of material that makes this clear to a consumer. There is also typically a lengthy process of engagement between a consumer and a GJ Gardner franchisee before a consumer commits to building with the GJ Gardner franchisee that reinforces this key point.”

The Complaints Board further noted where the Advertiser said the Complainant used Moorehouse Construction Limited, an independently owned and operated GJ Gardner franchisee, not Deacon Holdings as the GJ Gardner franchisor and “like many of the numerous and well known franchise systems in New Zealand, Deacon co​ordinates and implements advertising and promotion for the benefit of the GJ Gardner brand and the network of franchisees.”

Turning to the Complainant’s concerns about the statements made in the advertisement, the Complaints Board noted where the Advertiser said the Complainant “alleges the television advertisement uses the statements ‘a company you can trust’ or ‘NZ's most trustworthy builder.’ The advertisement does not say this. The advertisement in fact says “more New Zealanders trust GJ Gardner to build their homes.”
The Complaints Board noted the use of a very similar statement that was previously the subject of a complaint about an advertisement from the same Advertiser. That Complaints Board Decision (10/401) stated, in part:

“The majority of the Complaints Board noted that the complaint had been made on behalf of a competitor to G.J. Gardner Homes, Jennian Homes.  Reference to substantiation for the claim was received from the Advertiser, in particular referring to the size of G.J. Gardner Homes’ business compared with its competitors.  Additional information was provided by the Commercial Approvals Bureau on behalf of the media, including details on the number of homes built by housing companies over a period of years.  It noted G.J. Gardner Home franchises had been significantly ahead of their nearest competitor each year.  Therefore, in the view of the majority, the information provided on the amount of housing built by G.J. Gardner was sufficient to substantiate the claim “New Zealand’s most trusted home builder”.  As the claim had been substantiated, the majority said the advertisement was not likely to mislead or deceive the consumer, and therefore was not in breach of Rule 2 of the Code of Ethics.”
The Complaints Board then turned to consider the response from the Commercial Approvals Bureau (CAB) which said while it sympathised with the personal experience of the Complainant, there was nothing in the advertisement that could be considered to mislead the consumer. 
The Complaints Board said the likely consumer takeout of the television advertisement was that the endorsements made by the customers reinforced the statement “more New Zealanders trust GJ Gardner to build their homes.” It noted that statement was substantiated in a previous Complaints Board Decision 10/401. 
It said the endorsements made in the advertisement did not explicitly refer to the individual franchisees, but GJ Gardner as a brand. The Complaints Board said that this was unlikely to mislead consumers into thinking that GJ Gardner was a single entity as on enquiry and through the website link which appeared in the advertisement, it was made clear to consumers that GJ Gardner was part of a network of independently owned businesses.
On consideration of the above, the Complaints Board said there was nothing in the television advertisement that was likely to mislead consumers as it was common practice for a franchisor to promote their brand on behalf of the network of franchisees. It said the advertisement was not in breach of Rule 2 of the Code of Ethics and had been prepared with a due sense of social responsibility to consumers and society, not in breach of Basic Principle 4 of the Code of Ethics.
Accordingly, the Complaints Board ruled to Not Uphold the complaint.

Description of Advertisement

The television advertisement for GJ Gardner (GJH 30 1360) showed testimonials from people who had used GJ Gardner’s services and stated, in part:
“more New Zealanders trust GJ Gardner to build their homes. gjgardner.co.nz. G.J Gardner Homes.”
Complaint from d. Boyce
Deacon Holdings are the franchisor for G3 Gardner and GJ Gardner Homes. They are the co​ordinator of the network of independently owned building Companies around NZ operating the franchise concession. In their television ads GJ Gardner advertise through endorsement statements they are a "Company you can trust" and NZ's most Trustworthy Builder". There is no legal entity in NZ of the name GJ Gardner so no action can ever be found against them. They use this fact as a shield to proceedings. There are no disclaimers that it is opinion or that it is a comment that they are discussing about an independent building company the endorser dealt with. We were mislead into thinking we were dealing with a national company when it was actually an insolvent (trading in composition) local builder and neither party disclosed anything.
CODE OF ETHICS
Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).
Response from Advertiser, gj gardner
Thank you for providing us with details of this complaint in your letter of 3 September.
Background

Deacon Holdings Limited (Deacon) is the Master Franchisee for GJ Gardner Homes in New Zealand.
Deacon has entered into franchise agreements with 27 franchisees throughout New Zealand. Each franchisee operates a residential house building business under the GJ Gardner brand in accordance with the terms of their franchise agreement. Each business is independently owned and operated by each franchisee.
D. Boyce's Complaint

We have provided with you a summary of the very recent history we have had with Mr Boyce in relation to the very similar issues that are the subject of this complaint. You have the background materials regarding the claim by D. Boyce in the Disputes Tribunal and the decision by the Disputes Tribunal that dismissed that claim.
We have reviewed the detail of the current complaint from D. Boyce and set our response below.
Code of Ethics — Rule 2 — Truthful Presentation
Alleged Misleading Conduct

D. Boyce's complaint appears to focus on the allegation that he was misled into thinking GJ Gardner was a single, national company rather than a number of independently owned and operated businesses trading under the GJ Gardner brand.
We reject this allegation. In particular:

a) GJ Gardner is a leading franchise business in New Zealand. The fact there is a network of franchisees trading under the GJ Gardner brand is promoted in a number of ways and is a central part of our story (we have previously forwarded numerous examples with the background materials regarding the claim by Mr Boyce in the Disputes Tribunal which show how often we promote this and hence how clear it is to the consumer they are dealing with an independent businesses that operate as part of the GJ Gardner franchise group. For ease I attach one of these pieces of collateral again, our "Making your wishes come true" brochure that is given to all clients as our primary marketing document about GJ Gardner Homes. The word franchise is stated 10 times in sentences in the first two text pages. At the top of page 5, it clearly states your building contract will be with your local GJ Gardner homes franchise who will be responsible for building your new home as agreed with you.) We bend over backwards to let people know that GJ Gardner is a franchise network comprising a number of independently owned and operated businesses. We have in fact always seen it as a strength to market this position that you are dealing with a business owned and operated by local people in your community. Based on these efforts, we consider that the nature of our franchise network is known and accepted in the New Zealand marketplace.
b) Each franchisee has a right to use the GJ Gardner brand in connection with its business and trades under the name GJ Gardner. This is very different to there being a separate or single legal entity called GJ Gardner Homes that owes any legal duty or obligation to Mr Boyce or any other consumer. This is not a fact that is hidden or that we use as a shield —we are very upfront about the nature of our franchise network.
c) The advertisement makes reference to GJ Gardner or "GJs". It is very common for advertising of a franchise network to occur in this way and to promote the core and common brand that is used by the franchisor and all franchisees. This is the inherent nature of a franchise model.
The purpose of the advertisement is to promote the GJ Gardner brand and prompt a decision by a consumer to contact a GJ Gardner franchisee. This is commonly done through the website (promoted at the end of the advertisement) or by phone.
It is at all times made abundantly clear to a customer from the point of contact that it is dealing with an independently owned and operated business, including by reference to the examples noted in (a) above. There is a plethora of material that makes this clear to a consumer. There is also typically a lengthy process of engagement between a consumer and a GJ Gardner franchisee before a consumer commits to building with the GJ Gardner franchisee that reinforces this key point.
In the case of D. Boyce, it is readily apparent he knew he was dealing with Moorehouse Construction Limited as an independently owned and operated GJ Gardner franchisee, not with Deacon as franchisor. This is also highlighted in the Disputes Tribunal decision provided to you. I would add after attempting to argue this point for 2 &1/2 hours with the Disputes Tribunal, D. Boyce then conceded his arguments to be contradictory on being challenged as such by the Adjudicator and acknowledged he had known this point from the outset of his dealings with Moorehouse Construction Ltd.
d) Like many of the numerous and well known franchise systems in New Zealand, Deacon co​ordinates and implements advertising and promotion for the benefit of the GJ Gardner brand and the network of franchisees. The advertisement D. Boyce complains of is an example of this.
A claim that this type of co-ordinated marketing and promotion of the core franchise brand could in some way be misleading is plainly untenable. No allegation of misleading conduct resulting from such advertising has ever been levelled at us in the past and, to our knowledge, no other New Zealand franchisor has ever been the subject of any such claim in New Zealand in any court or other relevant authority. There is a very good reason for this — any such claim is misguided and incorrect.
e) The focus when considering misleading conduct should be on whether a reasonable

consumer would be misled. This excludes those whose reactions are extreme. A reasonable consumer can also be expected to have a reasonable degree of common sense.
D. Boyce has a clear agenda in bringing this claim and re-litigating matters that have already been addressed.
Alleged statements

D. Boyce also alleges the television advertisement uses the statements "a company you can trust" or "NZ's most trustworthy builder".
The advertisement does not say this. The advertisement in fact says "more New Zealanders trust GJ Gardner to build their homes".
The precise nature of D. Boyce's complaint is unclear. However, the use of a very similar statement has previously been the subject of a complaint to the ASA (see GJ Gardner Homes television advertisement [2010] NZASA 401, 14 September 2010).
You will be aware that we substantiated the use of the term "New Zealander's most trusted home builder" and the complaint was not upheld by the ASA.
Code of Ethics - Basic Principles 4

We do not see how any aspect of the advertisement could be alleged to have not been prepared with a due sense of social responsibility to consumers and to society.

We deny any breach of this principle. 

Conclusion

We trust this response makes our position clear. We are happy to answer any queries or provide any further information you require.
We do not consider there us any merit to this claim by D. Boyce and look forward to confirmation from the ASA Board that the complaint has been dismissed.
Response from COMMERCIAL APPROVALS BUREAU ON BEHALF OF THE MEDIA
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 14/436

 KEY:
GJH 30 1360

RATING:
GXC

We have been asked to respond to this complaint under the following codes:

Code of Ethics – Basic Principle 4

Code of Ethics – Rule 2

CAB approved this commercial for GJ Gardner.

CAB believes that the commercial is a truthful representation of the advertiser’s service, and one which has been prepared with a due sense of responsibility to consumers and society.

The complaint against this advertisement seems to be tied to an individual’s specific dealings, and is not generalizable to the concerns of the average consumer. There is nothing within the advertisement itself that could be considered misleading, and the details of the complaint seem to address service-oriented issues outside of the representation of GJ Gardner’s service.

GJ Gardner has a long and well-defended history of responsible advertising in the medium of television. In the period 2009-present, the ASCB has considered five different complaints regarding GJ Gardner television commercials, none of which have been upheld.

While CAB sympathises with the experience of the complainant, there is nothing within this advertisement that breaches either Basic Principle 4 or Rule 2 of the Advertising Code of Ethics. Subsequently, CAB does not believe this complaint should be upheld.
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