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14/209

	COMPLAINT NUMBER
	14/209

	COMPLAINANT
	M. Hanna

	ADVERTISER
	Body Magnetix Ltd

	ADVERTISEMENT
	Magne Sleep Newspaper

	DATE OF MEETING
	27 May 2014

	OUTCOME
	Settled


SUMMARY

The newspaper advertisement for Magne-Sleep Biomagnetic Underlays stated, in part: “More sleep. Less Pain!”
The Complaints Board noted the Advertiser’s response which indicated the advertisement had been withdrawn and would not run again, and, noting the self regulatory actions of the Advertiser, said it would serve no further purpose to consider the advertisement against the Advertising Codes of Practice.
Accordingly, the Complaints Board ruled to Settle the complaint.

[No further action required/Advertisement to be removed]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman directed the Complaints Board to consider the advertisement with reference to Principles 2 and 3 of the Therapeutic Services Advertising Code This required the Complaints Board to consider whether the advertisement was truthful, balanced and not misleading with valid and substantiated claims and whether the advertisement observed a high standard of social responsibility. 
The Complainant said the advertisement contained unsubstantiated therapeutic claims, in violation of the Therapeutic Products Advertising Code Principle 2 claiming the product can provide effective pain relief. The Complainant said “as this advertisement contains unsubstantiated therapeutic claims, it fails to observe the high standard of social responsibility required of it by the Therapeutic Products Advertising Code Principle 3.”
The Complaints Board noted the response from the Advertiser said, in part:
“This one-off advertisement was a replication of an advertisement we ran some years ago and, while we consider it to be far from the sensationally misleading item Mr Hanna asserts, we have withdrawn this advertisement with its "More Sleep, Less Pain" text and it will not run again.”

On consideration of the Advertiser’s response which indicated the advertisement had been withdrawn and would not run again, the Complaints Board, noting the self regulatory actions of the Advertiser, said it would serve no further purpose to consider the advertisement against the Advertising Codes of Practice.
Accordingly, the Complaints Board ruled to Settle the complaint.

Description of Advertisement

The newspaper advertisement for Magne-Sleep Biomagnetic Underlays stated, in part:

“More sleep. Less Pain! www.painfreeday.co.nz”
Complaint from m. hANNA
An advertisement for Magne-Sleep magnetic underlays that appeared on the back page of the New Zealand Herald on 2014/04/14 contained unsubstantiated therapeutic claims, in violation of the Therapeutic Products Advertising Code Principle 2.

The advertisement contains the text "More Sleep, Less Pain!", claiming that the product can provide effective pain relief.

As this advertisement contains unsubstantiated therapeutic claims, it fails to observe the high standard of social responsibility required of it by the Therapeutic Products Advertising Code Principle 3.

==========

A PDF on the advertised website contains some details of 3 studies in an attempt to substantiate the claims being made. The studies mentioned in this document are, listed by their authors:

- Shimodaira

- Colbert, Markov, Baneiji, Pilla (Colbert et al.)

- Valbona, Hazelwood, Jurinda (Valbona et al.)

I have been entirely unable to find the study by Kazuo Shimodaira published anywhere, the only reference I can find of it is on websites promoting magnetic products for pain relief. As far as I have been able to tell, it has not been published. Although the description implies that it was double-blinded and controlled, no comparison is made between the treatment group and the control group. From a description found elsewhere

(http://www.asunam.com/Mattress.html) it appears the control group was only

56 out of the 431 subjects that took part, so it seems likely the groups were not randomised. As far as I've been able to tell, the quality of this study is too poor for any conclusions to be drawn from it.

The study by Colbert et al. also does not appear to have been published anywhere, although it is available in full online (http://www.cebp.nl/media/m954.pdf). The study population consisted entirely of women, had a very small sample size (n=35), although with only 25 completing the trial. No control group or blinding was identified. This pilot study lacks the rigour required to draw conclusions about therapeutic claims.

Valbona et al. was published in the November 1997 issue of the Archives of Physical Medicine and Rehabilitation. It was a small (n=50) pilot study in chronic pain in postpolio patients that applied magnetic or placebo magnets directly to the body for 45 minutes. No randomisation is described but I was only able to access the abstract. It claims to have seen positive results, although given that the 95% confidence intervals for the experimental group and the control group overlap and considering its small sample size, this is not very compelling. Further criticisms of this study can be found on this page, where the study is referred to as "The Baylor study" and is citation

3: http://www.quackwatch.org/04ConsumerEducation/QA/magnet.html.

A systematic review and meta-analysis of randomised trials that evaluated the use of static magnets for reducing pain was published in the Canadian Medical Association Journal in 2007 (http://www.ncbi.nlm.nih.gov/pubmed/17893349). The study came to the conclusion that:

"The evidence does not support the use of static magnets for pain relief"

The National Center for Complementary and Alternative Medicine (NCCAM) in the USA has published a document on magnets for pain relief

(http://nccam.nih.gov/health/magnet/magnetsforpain.htm) that reviewed the available scientific evidence and came to the conclusion that:

"Scientific evidence does not support the use of magnets for pain relief."

This document was last updated in February 2013.

==========

The advertisement also promotes the URL "www.painfreeday.co.nz". This URL creates an expectation that the products available from that website will be able to offer effective pain relief, perhaps even strong enough pain relief to leave a consumer free of pain during the day.

It's worth pointing out, also, that the content of this website appears to be absolutely identical to that available at the URL www.bodymagnetix.co.nz.

As this other URL does not imply any therapeutic claims, the advertiser should be using it instead so as to avoid creating an unrealistic impression in the minds of consumers.

Considering that these websites are also hosted on the same server, it seems likely that both domains in fact point to the same website. By using www.bodymagnetix.co.nz instead of the misleading www.painfreeday.co.nz, the advertiser could avoid being misleading while still taking consumers to the same website.

Unlike the domain name bodymagnetix.co.nz, painfreeday.co.nz does not refer to the name of a product or brand, and should be treated as part of the advertisement as opposed to a property of the product being advertised.

Although I accept that the ASA cannot tell the advertiser to deregister this domain name, it seems reasonable to request that it not be used in advertisements for which it may imply an unsubstantiated therapeutic claim.

Please let me know if the particular matter of the URL being used should be put before the Commerce Commission or another authority instead of the ASA.

==========

It is relevant that a previous complaint against a website advertising the same product has been upheld: see complaint 09/173

This complaint was upheld on the grounds that claims that the product can provide pain relief or other therapeutic benefits were unsubstantiated and therefore misleading.

Similar complaints against similar products, such as those promoted by Biomag, have also been upheld or settled. For example, see the following

complaints:
13/135 (upheld)

13/376 (upheld)

13/490 (settled)

13/491 (settled)

13/544 (settled)

13/556 (settled)

13/557 (upheld in part)

13/558 (settled)

13/559 (upheld in part)

13/560 (settled)

13/561 (settled)

THERAPEUTIC PRODUCTS ADVERTISING CODE

Principle 2 - Advertisements must be truthful, balanced and not misleading. 

Claims must be valid and have been substantiated. 

Principle 3 - Advertisements must observe a high standard of social responsibility. 

Response from Advertiser, BODYMAGNETIX LTD
Thank you for forwarding to us the copy of the complaint you received from a M. Hanna re an advertisement we placed in the NZ Herald last month (April 2014).
This one-off advertisement was a replication of an advertisement we ran some years ago and, while we consider it to be far from the sensationally misleading item M. Hanna asserts, we have withdrawn this advertisement with its "More Sleep, Less Pain" text and it will not run again.
As you will be aware, even more than we are, of the pointlessness of debating semantics, we feel it beneficial to move forward. We have had many worthwhile conversations with your organisation, especially through our peak years in the early 2000s, and have always endeavoured to work within your guidelines and to avoid misleading or sensationalised claims.
As standards evolve along with changing community standards we fear that any advertising message will be deemed offensive by one party or another. Interpretation thereof must fall on your shoulders and we fully understand your responsibities to bring realism to any debate.
Medical claims have always been contentious - an example we noticed recently saw Voltaren claiming that this product "keeps the All Blacks moving". Our own major competitor continues to propound "drug-free pain relief" (one of their lesser claims) with little qualification re "may help provide...". And there are many other such messages that you must deal with every day.
We do not comment on the plethora of other issues Mr Hanna raises as we feel he perhaps answers these - and illustrates his dogmatic beliefs - by this statement taken from his website:
"If you really care about the truth then evidence trumps personal experience, not the other way around."
The constant advance of science has seen "evidence" misproven many times, perhaps even before the Flat Earth proponents held sway. We do not dispute Mr Hanna's right to strongly-held opinion, however well-intentioned, but we do worry when the self-appointed assume the role of scientific, moral and religious arbiters.

Response from media, The New zealand herald
Thank you for your email

I refer to the complaint we have received (14/209) regards the advert placed by our advertisers Body Magnatix in the 14th April 2014 edition of The New Zealand Herald. .  The New Zealand Herald tries to ensure that all advertising complies with the standards and codes of the Advertising Standards Authority.
The referred advert was supplied to us as a 'camera-ready' material and the contents of which were perused by the account manager. We accept the contents of the advert in good faith from our advertisers, and that it being true and correct at the time of publishing. 

We have no access to referenced material in the said advertisement and that the advertiser would be in the best position to respond to this information.
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	COMPLAINT NUMBER
	14/209

	APPEAL NUMBER
	14/014

	APPLICANT
	M. Hanna

	ADVERTISER
	Body Magnetix Ltd

	ADVERTISEMENT
	Magne Sleep Newspaper

	DATE
	18 June 2014

	OUTCOME
	Accepted


SUMMARY

The Advertising Standards Complaints Board ruled on 27 May 2014 that the complaint was Settled. The Applicant appealed the Decision. 

This application was considered by the Chairman of the Complaints Board.  The Chairman noted the Applicant’s view the proper procedures had not been followed as the Complainant’s concerns about the url link, which appeared in the advertisement as “www.painfreeday.co.nz”, was not appropriately considered by the Complaints Board nor addressed by the Advertiser.

The Chairman confirmed there was a lack of clarity from the Advertiser about whether the url would still appear in future advertising. She said it was therefore a matter of natural justice the url in the advertisement be considered by the Complaints Board, firstly with regard to jurisdiction and then if required, against the Advertising Codes. 

Therefore, the Chairman held that, on balance, the appeal application had met the threshold to establish grounds for appeal and ruled that the application be accepted, parties be provided the opportunity to comment and the matter be placed before the Complaints Board for reconsideration.
Please note this headnote does not form part of the Decision.

CHAIRMAN’S RULING

The Chairman viewed the application for appeal. She noted that there were five grounds upon which an appeal was able to proceed. These were listed at Clause 6(c) of the Second Schedule of the Advertising Standards Complaints Board Complaints Procedures and were as follows:


(i)
The proper procedures have not been followed. 

(ii)
There is new evidence of sufficient substance to affect the decision. 

(iii)
Evidence provided to the Complaints Board has been misinterpreted to the extent that it has affected the decision. 

(iv)
The decision is against the weight of evidence. 

(v)
It is in the interests of natural justice that the matter be reheard. 

The Chairman noted the Complainant based the appeal on ground (i) the proper procedures had not been followed as the Complainant’s concerns about the url link which appeared in the advertisement “www.painfreeday.co.nz” was not considered by the Complaints Board. 
The Chairman noted the Applicant’s view that while domain names were outside of the jurisdiction of the Complaints Board, the appearance of web addresses in an advertisement should fall under the Advertising Standards Authority’s jurisdiction.  

The Chairman noted the Applicant’s view that the appearance of the url “www.painfreeday.co.nz” in the advertisement for Magne Sleep was not identified explicitly as being removed by the Advertiser and therefore the complaint should not have been settled by the Complaints Board. 

The Chairman confirmed there was a lack of clarity from the Advertiser about whether the url would still appear in future advertising. She said it was therefore a matter of natural justice the url in the advertisement be considered by the Complaints Board, firstly in regards to jurisdiction and then if required, against the Advertising Codes. 

The Chairman held that, on balance, the appeal application had met the threshold to establish grounds for appeal. 
Accordingly, the Chairman ruled that the application for appeal be accepted, parties be provided the opportunity to comment and the matter be placed before the Complaints Board for reconsideration.

Chairman’s Ruling: Appeal application Accepted
Description of Advertisement

The newspaper advertisement for Magne-Sleep Biomagnetic Underlays stated, in part:


“More sleep. Less Pain! www.painfreeday.co.nz”

APPEAL APPLICATION FROM M. HANNA

I wish to appeal the decision to settle complaint 14/209 against Magne Sleep. While I am happy to hear that the advertisement about which I have complained has been discontinued and the claim "More sleep. Less Pain!" will not be used in future advertisements, my concerns regarding the use of the URL "www.painfreeday.co.nz" in advertising Magne Sleep's products do not appear to have been addressed. As such, I believe an appeal is justified on the grounds that it is in the interests of natural justice that the matter be reheard.

I understand that although the ASA does not have the jurisdiction to tell Magne Sleep that they cannot use this URL at all, I believe its use in advertisements in association with Magne Sleep does fall under the jurisdiction of the ASA.

If Magne Sleep already intended to not use this URL in future advertising and just didn't specifically mention this in their response, then I am already fully satisfied by their response. However, as I saw another advertisement from the advertiser that prominently displayed the URL on the 9th of May, by which time I have been told they were already aware of my complaint, I do not believe this was their intention. I have attached an image of that later advertisement to this appeal application as a reference, but I do not intend to make a specific complaint about it as it appears to have already run its course over a month ago.

If Magne Sleep did not already intend to stop using the URL www.painfreeday.co.nz in their advertisements, I hope they will either agree to stop now or provide sufficient evidence as to substantiate the claim implied in the URL that using their products provides strong enough pain relief as to leave consumers pain free during the day.

To reiterate, below is the section of my original complaint that dealt with the issue of this URL:

=====

The advertisement also promotes the URL "www.painfreeday.co.nz". This URL creates an expectation that the products available from that website will be able to offer effective pain relief, perhaps even strong enough pain relief to leave a consumer free of pain during the day.

It's worth pointing out, also, that the content of this website appears to be absolutely identical to that available at the URL www.bodymagnetix.co.nz. As this other URL does not imply any therapeutic claims, the advertiser should be using it instead so as to avoid creating an unrealistic impression in the minds of consumers.

Considering that these websites are also hosted on the same server, it seems likely that both domains in fact point to the same website. By using www.bodymagnetix.co.nz instead of the misleading www.painfreeday.co.nz, the advertiser could avoid being misleading while still taking consumers to the same website.

Unlike the domain name bodymagnetix.co.nz, painfreeday.co.nz does not refer to the name of a product or brand, and should be treated as part of the advertisement as opposed to a property of the product being advertised.

Although I accept that the ASA cannot tell the advertiser to deregister this domain name, it seems reasonable to request that it not be used in advertisements for which it may imply an unsubstantiated therapeutic claim. Please let me know if the particular matter of the URL being used should be put before the Commerce Commission or another authority instead of the ASA.

SUMMARY OF COMPLAINTS BOARD DECISION

The newspaper advertisement for Magne-Sleep Biomagnetic Underlays stated, in part: “More sleep. Less Pain!”

The Complaints Board noted the Advertiser’s response which indicated the advertisement had been withdrawn and would not run again, and, noting the self regulatory actions of the Advertiser, said it would serve no further purpose to consider the advertisement against the Advertising Codes of Practice.
Accordingly, the Complaints Board ruled to Settle the complaint.
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	COMPLAINT NUMBER
	14/209

	APPEAL NUMBER
	14/014

	APPLICANT
	M. Hanna

	ADVERTISER
	Body Magnetix Ltd

	ADVERTISEMENT
	Magne Sleep Newspaper

	DATE
	8 July 2014

	OUTCOME
	Appeal Allowed / Upheld


SUMMARY

The Complaints Board ruled on 5 March 2014 the complaint made by M. Hanna about the therapeutic claims made in the Magne Sleep newspaper advertisement was Settled. The Complainant appealed the Complaints Board Decision and said it was not clear whether the URL www.painfreeday.co.nz, which appeared in the advertisement, was considered by the Complaints Board. The application for appeal was considered by the Chairman of the Complaints Board who, as a matter of natural justice, ruled the complaint be reheard by the Complaints Board.

The Applicant said the URL “www.painfreeday.co.nz” in advertising Magne Sleep's products was specifically addressed in the Complaints Board Decision. It noted where the Appellant said “I understand that although the ASA does not have the jurisdiction to tell Magne Sleep that they cannot use this URL at all, I believe its use in advertisements in association with Magne Sleep does fall under the jurisdiction of the ASA.”

The Complaints Board said the URL www.painfreeday.co.nz which appeared in the advertisement before fell within its jurisdiction, as it clearly formed part of, and added context to, the advertisement. It said when the URL www.painfreeday.co.nz was considered within the context of the advertisement which said “More sleep. Less Pain!” the URL could be considered to present a therapeutic claim. 

The Complaints Board said the likely consumer take out of the URL www.painfreeday.co.nz, when taken in the context of the advertisement, was that consumers could expect a product or service which offered a “pain free day” on visiting the URL. The Complaints Board noted the Advertiser had not provided substantiation to support the claim and as such was in breach of the Therapeutic Products Advertising Code.

Accordingly, the Complaints Board ruled the complaint was Upheld and the appeal be Allowed. 

[Advertisement to be removed]

Please note this headnote does not form part of the Decision.

COMPLAINT BOARD dECISION

The Complaints Board ruled on 5 March 2014 the complaint made by M. Hanna about the therapeutic claims made in the Magne Sleep newspaper advertisement was Settled. The Complainant appealed the Complaints Board Decision and said there was ambiguity about whether the URL www.painfreeday.co.nz which appeared in the advertisement was considered by the Complaints Board. The application for appeal was considered by the Chairman of the Complaints Board who, as a matter of natural justice, ruled the complaint be reheard by the Complaints Board.

The Acting Chairman directed the Complaints Board to re-consider the advertisement with reference to Principles 2 and 3 of the Therapeutic Products Advertising Code. This required the Complaints Board to consider whether the therapeutic claims made in the advertisement were valid and could be substantiated and whether the advertisement observed a high standard of social responsibility. 

The Complaints Board noted the concerns of the Appellant the use of the URL www.painfreeday.co.nz in advertising Magne Sleep's products was not addressed in the Complaints Board Decision. It noted where the Appellant said “I understand that although the ASA does not have the jurisdiction to tell Magne Sleep that they cannot use this URL at all, I believe its use in advertisements in association with Magne Sleep does fall under the jurisdiction of the ASA.”

The Complaints Board then turned to consider the response from the Advertiser regarding the appeal. It noted where the Advertiser said “we refer to our registered domain name, painfreeday.co.nz. We have owned and used this for some 10 years… From our point of view the use of painfreeday.co.nz has enabled a widening of the debate on the merits of magnetic therapy, sometimes perhaps to the point of costing our company a sale as visitors to our site choose to delay their potential purchase while, on our recommendation, they pursue further information.”

If further noted the Advertiser’s view that “the name of a website is similar to that of a book.  It provides an initial glimpse of what may ensue as one reads on.  By progressing further, the reader is then able to draw understandings and attain knowledge which they are free to interpret as they wish… Perusal of our website will see that we encourage this opportunity for visitors to read more widely, to evaluate opinions that concur or conflict with the information we publish, and to then draw their own conclusions.” 

The Complaints Board then considered whether it had jurisdiction to consider the URL. It confirmed the domain name itself fell outside of its jurisdiction, and it did have not have authority request the Advertiser de-register the URL www.painfreeday.co.nz. However, it confirmed the appearance of a URL in an advertisement did fall within its jurisdiction, as it clearly formed part of, and added context to, the advertisement. 

The Complaints Board noted that the URL www.painfreeday.co.nz linked consumers to the Magne Sleep website at www.bodymagnetix.co.nz. It noted however that the latter URL did not appear in the advertisement before it. It said when the URL www.painfreeday.co.nz was considered within the context of the advertisement which said “More sleep. Less Pain!” the URL could be considered to present a therapeutic claim. 

When considered in isolation, the Complaints Board said the URL www.painfreeday.co.nz was ambiguous and could refer to a number of things and was not an obvious therapeutic claim. However, when taken in the overall context of the advertisement before it, it said it was clear it was referring to physical pain, and therefore was a therapeutic claim and further supported the therapeutic claims “More sleep. Less Pain!” made in the advertisement. 

The Complaints Board said the likely consumer take out of the URL www.painfreeday.co.nz, when taken in the context of the advertisement, was that consumers could expect a product or service which offered a “pain free day” on visiting the URL.

As such, the Complaints Board confirmed the URL www.painfreeday.co.nz appeared as a therapeutic claim in the context of the advertisement before it and as the Advertiser had not provided substantiation to support the claim. It said the URL in the context of the advertisement was therefore likely to mislead consumers and as such was in breach of Principle 2 the Therapeutic Products Advertising Code. It said the advertisement had not observed a high standard of social responsibility to consumers and society require by advertisements making therapeutic claims and was in breach of Principle 3 of the Therapeutic Products Advertising Code. 

Accordingly, the Complaints Board ruled the complaint was Upheld and the appeal be Allowed. 

Description of Advertisement

The newspaper advertisement for Magne-Sleep Biomagnetic Underlays stated, in part:


“More sleep. Less Pain! www.painfreeday.co.nz”

Complaint from m. hANNA

An advertisement for Magne-Sleep magnetic underlays that appeared on the back page of the New Zealand Herald on 2014/04/14 contained unsubstantiated therapeutic claims, in violation of the Therapeutic Products Advertising Code Principle 2.

The advertisement contains the text "More Sleep, Less Pain!", claiming that the product can provide effective pain relief.

As this advertisement contains unsubstantiated therapeutic claims, it fails to observe the high standard of social responsibility required of it by the Therapeutic Products Advertising Code Principle 3.

==========

A PDF on the advertised website contains some details of 3 studies in an attempt to substantiate the claims being made. The studies mentioned in this document are, listed by their authors:

- Shimodaira

- Colbert, Markov, Baneiji, Pilla (Colbert et al.)

- Valbona, Hazelwood, Jurinda (Valbona et al.)

I have been entirely unable to find the study by Kazuo Shimodaira published anywhere, the only reference I can find of it is on websites promoting magnetic products for pain relief. As far as I have been able to tell, it has not been published. Although the description implies that it was double-blinded and controlled, no comparison is made between the treatment group and the control group. From a description found elsewhere

(http://www.asunam.com/Mattress.html) it appears the control group was only

56 out of the 431 subjects that took part, so it seems likely the groups were not randomised. As far as I've been able to tell, the quality of this study is too poor for any conclusions to be drawn from it.

The study by Colbert et al. also does not appear to have been published anywhere, although it is available in full online (http://www.cebp.nl/media/m954.pdf). The study population consisted entirely of women, had a very small sample size (n=35), although with only 25 completing the trial. No control group or blinding was identified. This pilot study lacks the rigour required to draw conclusions about therapeutic claims.

Valbona et al. was published in the November 1997 issue of the Archives of Physical Medicine and Rehabilitation. It was a small (n=50) pilot study in chronic pain in postpolio patients that applied magnetic or placebo magnets directly to the body for 45 minutes. No randomisation is described but I was only able to access the abstract. It claims to have seen positive results, although given that the 95% confidence intervals for the experimental group and the control group overlap and considering its small sample size, this is not very compelling. Further criticisms of this study can be found on this page, where the study is referred to as "The Baylor study" and is citation

3: http://www.quackwatch.org/04ConsumerEducation/QA/magnet.html.

A systematic review and meta-analysis of randomised trials that evaluated the use of static magnets for reducing pain was published in the Canadian Medical Association Journal in 2007 (http://www.ncbi.nlm.nih.gov/pubmed/17893349). The study came to the conclusion that:

"The evidence does not support the use of static magnets for pain relief"

The National Center for Complementary and Alternative Medicine (NCCAM) in the USA has published a document on magnets for pain relief

(http://nccam.nih.gov/health/magnet/magnetsforpain.htm) that reviewed the available scientific evidence and came to the conclusion that:

"Scientific evidence does not support the use of magnets for pain relief."

This document was last updated in February 2013.

==========

The advertisement also promotes the URL "www.painfreeday.co.nz". This URL creates an expectation that the products available from that website will be able to offer effective pain relief, perhaps even strong enough pain relief to leave a consumer free of pain during the day.

It's worth pointing out, also, that the content of this website appears to be absolutely identical to that available at the URL www.bodymagnetix.co.nz.

As this other URL does not imply any therapeutic claims, the advertiser should be using it instead so as to avoid creating an unrealistic impression in the minds of consumers.

Considering that these websites are also hosted on the same server, it seems likely that both domains in fact point to the same website. By using www.bodymagnetix.co.nz instead of the misleading www.painfreeday.co.nz, the advertiser could avoid being misleading while still taking consumers to the same website.

Unlike the domain name bodymagnetix.co.nz, painfreeday.co.nz does not refer to the name of a product or brand, and should be treated as part of the advertisement as opposed to a property of the product being advertised.

Although I accept that the ASA cannot tell the advertiser to deregister this domain name, it seems reasonable to request that it not be used in advertisements for which it may imply an unsubstantiated therapeutic claim.

Please let me know if the particular matter of the URL being used should be put before the Commerce Commission or another authority instead of the ASA.

==========

It is relevant that a previous complaint against a website advertising the same product has been upheld: see complaint 09/173

This complaint was upheld on the grounds that claims that the product can provide pain relief or other therapeutic benefits were unsubstantiated and therefore misleading.

Similar complaints against similar products, such as those promoted by Biomag, have also been upheld or settled. For example, see the following

complaints:

13/135 (upheld)

13/376 (upheld)

13/490 (settled)

13/491 (settled)

13/544 (settled)

13/556 (settled)

13/557 (upheld in part)

13/558 (settled)

13/559 (upheld in part)

13/560 (settled)

13/561 (settled)

THERAPEUTIC PRODUCTS ADVERTISING CODE

Principle 2 - Advertisements must be truthful, balanced and not misleading. 

Claims must be valid and have been substantiated. 

Principle 3 - Advertisements must observe a high standard of social responsibility. 

Response from Advertiser, BODYMAGNETIX LTD

Thank you for forwarding to us the copy of the complaint you received from a M. Hanna re an advertisement we placed in the NZ Herald last month (April 2014).

This one-off advertisement was a replication of an advertisement we ran some years ago and, while we consider it to be far from the sensationally misleading item M. Hanna asserts, we have withdrawn this advertisement with its "More Sleep, Less Pain" text and it will not run again.

As you will be aware, even more than we are, of the pointlessness of debating semantics, we feel it beneficial to move forward. We have had many worthwhile conversations with your organisation, especially through our peak years in the early 2000s, and have always endeavoured to work within your guidelines and to avoid misleading or sensationalised claims.

As standards evolve along with changing community standards we fear that any advertising message will be deemed offensive by one party or another. Interpretation thereof must fall on your shoulders and we fully understand your responsibities to bring realism to any debate.

Medical claims have always been contentious - an example we noticed recently saw Voltaren claiming that this product "keeps the All Blacks moving". Our own major competitor continues to propound "drug-free pain relief" (one of their lesser claims) with little qualification re "may help provide...". And there are many other such messages that you must deal with every day.

We do not comment on the plethora of other issues M. Hanna raises as we feel he perhaps answers these - and illustrates his dogmatic beliefs - by this statement taken from his website:

"If you really care about the truth then evidence trumps personal experience, not the other way around."

The constant advance of science has seen "evidence" misproven many times, perhaps even before the Flat Earth proponents held sway. We do not dispute M. Hanna's right to strongly-held opinion, however well-intentioned, but we do worry when the self-appointed assume the role of scientific, moral and religious arbiters.

Response from media, The New zealand herald

Thank you for your email

I refer to the complaint we have received (14/209) regards the advert placed by our advertisers Body Magnatix in the 14th April 2014 edition of The New Zealand Herald. The New Zealand Herald tries to ensure that all advertising complies with the standards and codes of the Advertising Standards Authority.
The referred advert was supplied to us as a 'camera-ready' material and the contents of which were perused by the account manager. We accept the contents of the advert in good faith from our advertisers, and that it being true and correct at the time of publishing. 

We have no access to referenced material in the said advertisement and that the advertiser would be in the best position to respond to this information.

APPEAL APPLICATION FROM M. HANNA

I wish to appeal the decision to settle complaint 14/209 against Magne Sleep. While I am happy to hear that the advertisement about which I have complained has been discontinued and the claim "More sleep. Less Pain!" will not be used in future advertisements, my concerns regarding the use of the URL "www.painfreeday.co.nz" in advertising Magne Sleep's products do not appear to have been addressed. As such, I believe an appeal is justified on the grounds that it is in the interests of natural justice that the matter be reheard.

I understand that although the ASA does not have the jurisdiction to tell Magne Sleep that they cannot use this URL at all, I believe its use in advertisements in association with Magne Sleep does fall under the jurisdiction of the ASA.

If Magne Sleep already intended to not use this URL in future advertising and just didn't specifically mention this in their response, then I am already fully satisfied by their response. However, as I saw another advertisement from the advertiser that prominently displayed the URL on the 9th of May, by which time I have been told they were already aware of my complaint, I do not believe this was their intention. I have attached an image of that later advertisement to this appeal application as a reference, but I do not intend to make a specific complaint about it as it appears to have already run its course over a month ago.

If Magne Sleep did not already intend to stop using the URL www.painfreeday.co.nz in their advertisements, I hope they will either agree to stop now or provide sufficient evidence as to substantiate the claim implied in the URL that using their products provides strong enough pain relief as to leave consumers pain free during the day.

To reiterate, below is the section of my original complaint that dealt with the issue of this URL:

=====

The advertisement also promotes the URL "www.painfreeday.co.nz". This URL creates an expectation that the products available from that website will be able to offer effective pain relief, perhaps even strong enough pain relief to leave a consumer free of pain during the day.

It's worth pointing out, also, that the content of this website appears to be absolutely identical to that available at the URL www.bodymagnetix.co.nz. As this other URL does not imply any therapeutic claims, the advertiser should be using it instead so as to avoid creating an unrealistic impression in the minds of consumers.

Considering that these websites are also hosted on the same server, it seems likely that both domains in fact point to the same website. By using www.bodymagnetix.co.nz instead of the misleading www.painfreeday.co.nz, the advertiser could avoid being misleading while still taking consumers to the same website.

Unlike the domain name bodymagnetix.co.nz, painfreeday.co.nz does not refer to the name of a product or brand, and should be treated as part of the advertisement as opposed to a property of the product being advertised.

Although I accept that the ASA cannot tell the advertiser to deregister this domain name, it seems reasonable to request that it not be used in advertisements for which it may imply an unsubstantiated therapeutic claim. Please let me know if the particular matter of the URL being used should be put before the Commerce Commission or another authority instead of the ASA.

Response TO APPEAL from Advertiser, BODYMAGNETIX LTD

We respond to your message of June 19.

If it is M. Hanna's self-appointed role to adjudicate the world's moral foibles it perhaps behoves us to respond to his issues, to the level that we believe his assertions warrant.  We consider he is taking the easy option of quoting selective extracts rather than holistically viewing the entirety and overall tone of our website.

We refer to our registered domain name, painfreeday.co.nz.   We have owned and used this for some 10 years and, perhaps to M. Hanna's surprise, have not been overwhelmed by people seeking a promise or absolute guarantee of a day without pain or believing that we categorically offer such a wonderful thing.  Rather, we have attracted interest from many seeking pain relief and we can recall no-one, among our many thousands of website visitors, ever professing opinions akin to those of M. Hanna.  To the contrary, we have been commended by many for bringing balance and a degree of intelligence to a topic – magnetic therapy - that is of interest to a great number of pain sufferers.   From our point of view the use of painfreeday.co.nz has enabled a widening of the debate on the merits of magnetic therapy, sometimes perhaps to the point of costing our company a sale as visitors to our site choose to delay their potential purchase while, on our recommendation, they pursue further information.

The name of a website is similar to that of a book.  It provides an initial glimpse of what may ensue as one reads on.  By progressing further, the reader is then able to draw understandings and attain knowledge which they are free to interpret as they wish.    
Perusal of our website will see that we encourage this opportunity for visitors to read more widely, to evaluate opinions that concur or conflict with the information we publish, and to then draw their own conclusions.

We quote (from our page that contains some published reviews on magnetic therapy):

“CLINICAL STUDIES


There have been more than 300 peer-reviewed studies conducted by scientists and clinicians into the functions and effect of biomagnetic therapy.   A great number of these are published on international websites and we suggest you conduct a comprehensive search to form your own opinions and interpretations of these studies.”

and
“We recommend you ask questions before you buy.”

and
“Scepticism is healthy.  We enjoy debate with those who wish to de-bunk our products, and we accept that there is still much to be learnt about the functions of biomagnetic therapy.   All we ask that scepticism comes with an open mind – remember that not so long ago our finest minds insisted that the Earth was flat.”
Despite M. Hanna's assertions, we regularly receive comments on how informative our site is compared to others and how we provide good information to enable people to make an informed decision.   We take considerable pride in avoiding “hard sell” tactics, and equal pride in the many comments we receive concerning the balanced information we provide to those seeking to learn more about our products and those of others.
Therefore we refute M. Hanna's comments on our use of painfreeday.co.nz.  We could, if perhaps we had the time he seems to have as his disposal, provide numerous examples of website names, local and international, that would not meet his standards.  However, we see little point in doing so.  (Although we could perhaps example the number of medical centres now referring to themselves as “wellness” centres – without causing great debate and disaster amongst the community at large.)
We have accepted your prior decision re his complaint.  We now argue against his wish to prolong this matter as we believe we are not infringing our commercial rights to the use of painfreeday.co.nz.
CHAIRMAN’S RULING
The Chairman viewed the application for appeal. She noted that there were five grounds upon which an appeal was able to proceed. These were listed at Clause 6(c) of the Second Schedule of the Advertising Standards Complaints Board Complaints Procedures and were as follows:


(i)
The proper procedures have not been followed. 

(ii)
There is new evidence of sufficient substance to affect the decision. 

(iii)
Evidence provided to the Complaints Board has been misinterpreted to the extent that it has affected the decision. 

(iv)
The decision is against the weight of evidence. 

(v)
It is in the interests of natural justice that the matter be reheard. 

The Chairman noted the Complainant based the appeal on ground (i) the proper procedures had not been followed as the Complainant’s concerns about the url link which appeared in the advertisement “www.painfreeday.co.nz” was not considered by the Complaints Board. 
The Chairman noted the Applicant’s view that while domain names were outside of the jurisdiction of the Complaints Board, the appearance of web addresses in an advertisement should fall under the Advertising Standards Authority’s jurisdiction.  

The Chairman noted the Applicant’s view that the appearance of the url “www.painfreeday.co.nz” in the advertisement for Magne Sleep was not identified explicitly as being removed by the Advertiser and therefore the complaint should not have been settled by the Complaints Board. 

The Chairman confirmed there was a lack of clarity from the Advertiser about whether the url would still appear in future advertising. She said it was therefore a matter of natural justice the url in the advertisement be considered by the Complaints Board, firstly in regards to jurisdiction and then if required, against the Advertising Codes. 

The Chairman held that, on balance, the appeal application had met the threshold to establish grounds for appeal. 
Accordingly, the Chairman ruled that the application for appeal be accepted, parties be provided the opportunity to comment and the matter be placed before the Complaints Board for reconsideration.

Chairman’s Ruling: Appeal application Accepted
SUMMARY OF COMPLAINTS BOARD DECISION

The newspaper advertisement for Magne-Sleep Biomagnetic Underlays stated, in part: “More sleep. Less Pain!”

The Complaints Board noted the Advertiser’s response which indicated the advertisement had been withdrawn and would not run again, and, noting the self regulatory actions of the Advertiser, said it would serve no further purpose to consider the advertisement against the Advertising Codes of Practice.
Accordingly, the Complaints Board ruled to Settle the complaint.
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