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	COMPLAINT NUMBER
	14/152

	COMPLAINANT
	P. North

	ADVERTISER
	Avalanche Coffee

	ADVERTISEMENT
	Avalanche Coffee Website

	DATE OF MEETING
	29 April 2014

	OUTCOME
	Upheld


SUMMARY

The Avalanche Coffee website www.avalanchecoffe.co.nz state, in part: “Introducing our wildest blend yet. Packed with extra caffeine Franz Josef will get the day started. Not for the beginner!”
The Complainant said the claim “packed with extra caffeine” was misleading and was unable to be substantiated. 
The Complaints Board noted it was the responsibility of the Advertiser to substantiate any claims made in the advertisement. The Complaints Board took into account the commercial sensitivity raised by the Advertiser, however it noted that the information supplied to it did not adequately substantiate and the claim “packed with extra caffeine.”

The Complaints Board said the use of the word “packed” exacerbated the claim as it would likely suggest to the average consumer that caffeine was added to the Franz Josef blend rather than it being a result of the bean selection and the roasting process. The Complaints Board said due to a lack of substantiation to the support the claim, the advertisement was likely to mislead or deceive consumers and was in breach of Principle 1 and Principle 2 of the Code for Advertising Food and as such the Complaints Board ruled to Uphold the complaint.

[Advertisement to be removed]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman directed the Complaints Board to consider the advertisement with reference to Principles 1 and 2 of the Code for Advertising of Food. This required the Complaints Board to consider whether the advertisement by implication, omission, ambiguity or exaggerated claim mislead or deceive or be likely to mislead or deceive consumers, abuse the trust of or exploit the lack of knowledge of consumers, exploit the superstitious or without justifiable reason play on fear and whether the advertisement was prepared with a due sense of social responsibility to consumers and to society. However advertisements containing nutrient, nutrition or health claims, should observe a high standard of social responsibility.
The Complaints Board noted the Advertiser’s response which said their “method of achieving significantly higher caffeine from Arabica beans, is to select green beans which have a higher level of caffeine than other green coffee origins. We are reluctant to release the identity of the beans we use in Franz Joseph, because this is commercially confidential information.” The Complaints Board also read the background information provided to it by the Advertiser. 
Turning to the advertisement, the Complaints Board noted the center of the complaint was the claim “packed with extra caffeine.” It further noted that it was the responsibility of the Advertiser to substantiate any claims made in the advertisement. The Complaints Board took into account the commercial sensitivity associated with the type of beans used in the blend however it noted that the information supplied to it did not adequately substantiate and the claim “packed with extra caffeine” just that caffeine levels can vary.
Further, the Complaints Board said the use of the word “packed” would likely suggest to the average consumer that caffeine was added to the Franz Josef blend rather than it being a result of the bean selection and the roasting process. As the Advertiser did not provide the actual amount of extra caffeine in the Franz Josef blend, and noting where they said caffeine levels vary widely, the Complaints Board said the claim was likely to mislead consumers.   

As such, the Complaints Board said due to a lack of substantiation to the support the claim, the advertisement was likely to mislead or deceive consumers and was in breach of Principle 2 of the Code for Advertising Food. The Complaints Board said the advertisement had therefore not observe a due standard of social responsibility to consumers and society required and was in breach of Principle 1 of the Code for Advertising Food.
Accordingly, the Complaints Board ruled to Uphold the complaint.

Description of Advertisement

The Avalanche Coffee website www.avalanchecoffe.co.nz state, in part:
“Introducing our wildest blend yet. Packed with extra caffeine Franz Josef will get the day started. Not for the beginner!”
Complaint from p. North 
At http://www.avalanchecoffee.co.nz/TheMenu/tabid/92/Default.aspx
Avalanche Coffee claim their Franz Josef, 100% Arabica, whole bean, coffee is “packed with extra caffeine”.  I have contacted them to explain how they manage to get “extra caffeine” into whole beans.  

It is generally accepted (e.g. http://en.wikipedia.org/wiki/Coffee_roasting) that “Caffeine content varies by roast level. Caffeine diminishes with increased roasting level: light roast, 1.37%; medium roast, 1.31%; and dark roast, 1.31%”.  Franz Josef is a dark roast thus one expects it to have diminished caffeine.  

An alternative way to increase caffeine would be to use Robusta beans because “Robusta Beans will have more caffeine than Arabica beans and it is generally accepted that they contain double the caffeine of Arabica beans”(See 

http://www.caffeineinformer.com/caffeine-content/coffee-beans).  
In the case of Franz Josef this would not be an option as the coffee is claimed to be 100% Arabica.

Caffeine is a chemical so could be added to the roast.  In discussion with Avalanche they claim they do not add caffeine, but have offered no other explanation to substantiate the claim that Franz Josef is “packed with extra caffeine”.

I believe the claim that Franz Josef is “packed with extra caffeine” to be false.
Code for Advertising of Food

Principle 1 - All food advertisements should be prepared with a due sense of social responsibility to consumers and to society. However advertisements containing nutrient, nutrition or health claims*, should observe a high standard of social responsibility. 

Principle 2 – Advertisements should not by implication, omission, ambiguity or exaggerated claim mislead or deceive or be likely to mislead or deceive consumers, abuse the trust of or exploit the lack of knowledge of consumers, exploit the superstitious or without justifiable reason play on fear
Response from Advertiser, avalanche coffee
The claim on our Franz Joseph blend is "packed with extra caffeine"
P. North has identified one method of achieving higher caffeine levels in roasted whole beans. By "higher" we mean a significant increase over the comparison variety, which in this case is intended to be Avalanche's Blizzard and Melt blends
The method P. North identifies is to use Robusta beans. We use Arabica.
Avalanche does not base its claim on Wikipedia. The key research we rely on is the US Institute of Health's study "Application of high performance liquid chromatography to the analysis of some non-volatile coffee components", by Trugo and Macrae, link attached to the US Institute of Health website:
http://www.ncbi.nlm.nih.gov/pubmed/2487024 
The key points from the US information re our Franz Joseph dark roasted beans are:
· Caffeine levels in Arabica beans vary widely. For example, see the attached table (Philippe Jobin) identifies a range from 1.03% (India) and 1.07% (Vietnam) up to 1.42% (Tanzania) and 1.50% (Ethiopia).
· The range for Robusta also varies, from 1.65% (Bolivia and Indonesia) up to 2.5% (Benin and Togo)
· Dark roasting does not degrade caffeine to the extent P. North appears to assert. The US Institute of Health endorsed research said "Caffeine did not undergo significant degradation with only 5.4% being lost under severe roasting".
Avalanche's method of achieving significantly higher caffeine from Arabica beans, is to select green beans which have a higher level of caffeine than other green coffee origins. We are reluctant to release the identity of the beans we use in Franz Joseph, because this is commercially confidential information.

We would add that caffeine levels in retail coffee vary widely. For example we attach a background paper from the Center for Science in the Public Interest You need to adjust for the serving sizes, but you can see that the caffeine content in the 16 fluid az serving sizes varies from 150mg to 330mg, and the 20 fluid oz servings from 151mg to 436mg.
We consider our claim is correct, is not misleading, and is appropriate to make because the Franz Joseph blend has significantly higher caffeine than consumers would anticipate.
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