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15/342

	COMPLAINT NUMBER
	15/342

	COMPLAINANT
	J. Fogarty

	ADVERTISER
	Nutriacare Group Ltd

	ADVERTISEMENT
	Nutriacare Baby Show Website

	DATE OF MEETING
	17 August 2015

	OUTCOME
	Settled


Complaint:  The Nutriacare Baby Show website (www.babyshow.co.nz) promoted  “The Nuenfant Gold™” product range as using 

“an exclusive blending and drying process and a unique recipe that includes high protein, Omega 3 for brain development, Prebiotics for the digestive system, Iron for strength and energy, Vitamin D & Calcium for growing healthy bones and teeth and Nucleotides to support the immune system.”
The website also stated:

Warren Cook is the developer of the exclusive recipe and drying process used in the Nuenfant Gold™ formulas. He has more than 40 years experience in the New Zealand and Australian Dairy industries, including 10 years at the New Zealand Dairy Research Institute.

One of the world's experts in infant formula development, Warren has independently consulted to dairy companies in New Zealand, Australia, and around the world since 2008. Warren devised a recipe exclusively for NutriaCare that enhances the immune system, is easily digested, and ensures better absorption of nutrition.”

Complainant, J. Fogarty, said:  “…The advertising appears to breach the ASA Code for Advertising of Food’s requirement that advertising complies with appropriate industry codes – the INC Code of Practice in this case. The advertising appears to breach that INC Code in the following ways, and to support these assertions I will refer to and attach precedent decisions made by the Ministry of Health’s Compliance Panel in relation to INC member breaches.

1. The advertising here breaches INC COP Articles 4.2 and 4.3:[image: image1.png]Article 4.2. Informational and educational materials provided by the marketers of infant
formula, whether written, audio or visua, dealing with the feeding of infants with infant
formula, should include clear information on all of the following points:

« the bensfits and superiority of breastfeeding;

* maternal nutrition, and the preparation for and maintenance of breastfeeding;

* the negative effect on breastfeeding of introducing partial bottie-feeding;

« the difficulty of reversing the decision not to breastfeed;

* where needed, the proper use of proprietary infant formula.

Article 4.3. When information and educational materials contain information about the use of
infant formuls, they should include the social and financial implications of its uss, the health
hazards of inappropriate foods or feeding methods and, in particular, the health hazards of
unnecessary or improper use of infant formula. Such materials should not use any pictures
or text, which may idealise the use of infant formula in comparison to breastfeeding.




for precedent, see Compliance Panel decision #10-2014-06 (p 5 and 6) details below:
[image: image2.png]€)

That the Baby Steps advertorial on elocal contained information about the use of
infant formula.

That it failed to require the viewer to read a disclaimer about the benefits of
breastfeeding and the possible risks of using infant formula before accessing
information on infant formula is a breach of Articles 4.2 and 4.3.

While the advertorial states that ‘breast is best', this does not constitute adequate
information on the benefits of breastfeeding and the implications that bottle-feeding
has on breastfeeding. This is a breach of Article 4.2.




(note this Nuenfant advertising does not even establish “breast as best”)

[image: image3.png]f) That there was no mention of the social and financial implications of infant formula
use is a breach of Article 4.3,




2. The advertising here breaches INC COP Article 5.1:

[image: image4.png]Atticle 5.1. The advertising of infant formula to the general public, prepared by or under the
local control of INC companies through mass media, including television, national or local
newspapers, magazines, radio, the electronic media or at point of purchase should be
avoided.




For a precedent, see Compliance Panel decision #06-2014-03 (page 9) detail below:

[image: image5.png]i) That use of the words “infant formula’, as well as “three-stage formula" in the editorial
is a breach of Article 5.1 of the INC Code of Practice.




3. The advertising here breaches INC COP Article 5.5:

[image: image6.png]Article 5.5. Marketing personnel, in their business capacity, should not seek direct or
Indirect contact with pregnant women or with parents of infants and young children. This
does not prevent appropriately qualified personnel from  responding to complaints or
unsolicited requests for information. Parents should be referred to a health praciitioner
whenever health advice is required.




For a precedent, see Compliance Panel decision #06-2014-03 (page 9) detail below:

[image: image7.png]1) That advertising on a website whose target audience is pregnant women and mothers.
constitutes direct advertising, and is a breach of Article 5.5.




4. The advertising here breaches INC COP Article 8.2:

[image: image8.png]Article 8. Persons engaged in marketing

Article 8.2. Marketing personnel should not perform educational functions about infant
formula to pregnant women or mothers and carers of infants, unless requested to do so by
and under the supervision of the health practitioner.



for precedent, see Compliance Panel decision #10-2014-06 (p6) below: [image: image9.png]Article 8.2

9) That the advertorial is providing education to mothers and carers of infants about
infant formula by saying *In ts natural state, goats’ milk is loser in nutrition o breast
mili than cows’ milk.” This is a breach of Article 8.2.




Further……

The Advertising here also appears to breach the ASA Code for Advertising Food’s requirement that health claims comply with the Food Standard’s Code. That Code (in both current forms available, 1.1A2 and 1.2.7) states that health claims cannot be made about infant formula products manufactured to Standard 2.9.1 - which are both the Stage 1 infant formula and Stage 2 Follow-on formula products. 

The advertising here is making quite strong, unsubstantiated health claims that the product range will enhance the immune system. The claim also implies a health improvement on what comparative foods offer, and as INC COP Articles 4.2 and 4.3 requirements are not met in the advertising, government policies around the protection and promotion of breastfeeding are undermined.

The claims also appear to undermine the MoH Food and Nutrition Guidelines and mislead consumers (http://www.health.govt.nz/system/files/documents/publications/food-and-nutrition-guidelines-healthy-infants-and-toddlers-revised-dec12.pdf). For example, that document states that the efficacy of the advertised food property Omega 3 (when added to formula products rather than naturally found in breast-milk) is unproven: 

“Although LCPUFA-supplemented infant formula seems safe, the 2008 Cochrane Collaboration Review found that feeding full-term infants with milk formula enriched with LCPUFAs had no proven benefits to vision, cognition or physical growth (Simmer et al 2008) (p74).” 
The relevant provisions were Principles 1, 2 and Guidelines 1(a), Guideline 2(a) of the Code for Advertising Food
The Advertiser, Nutricare, apologised they had not updated their website.” The Advertiser also stated “…we checked it and all the documents attached, then we updated all the information as below, please check …
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nuenfant

NutriaCare Group is a New Zealand company with
extensive milk industry and nutritional expertise.
dedicated to producing the most advanced and
nutritious dairy based formulas of the highest
qualty and safety

“REST ASSURED", EVERYTHING WE DO IS
DRIVEN BY THE INTEGRITY AND PRIDE WE
HAVE IN OUR PRODUCT'S SAFETY.

“The World Health Organisation (W.H.0)
recommends human breast milk as the best form
of nutrition for infants.”

Our Nuenfant Gold® range of products was.
developed by Warren Cook, a man with four
decades experience in the New Zealand and
Australian dairy industries.

To keep our formulas fresh, the Nuenfant Gold®
product range uses an advanced blending and
drying process to ensure that no oxygen gets into
the can. When parents open a can of Nuenfant,
they'll hear a reassuring "pop". that proves the
freshness and quality of our products.

For more information, please visit us on
Www.nuenfant.co.nz.
.

Nutriacare Group Ltd
links:

B Facebook
O Twiter
@ Website

OEmail =

See us in:

Leam more about
Natural Products
Zone




The Chairman noted the apology from the Advertiser and the statements that were subject to the complaint had been amended as well as the inclusion of a statement from WHO recommending that “human breast milk was the best for of nutrition for infants.”
In light of the self-regulatory action taken by the Advertiser, the Chairman said it would serve no further purpose to place the matter before the Complaints Board. The Chairman ruled that the matter was settled.

Chairman’s Ruling: Complaint Settled
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	COMPLAINT NUMBER
	15/342

	APPEAL NUMBER
	15/012

	APPLICANT
	J. Fogarty

	ADVERTISER
	Nutriacare Group Ltd

	ADVERTISEMENT
	Nutriacare Baby Show Website

	DATE
	22 September 2015

	OUTCOME
	Declined 


SUMMARY

The Chairman of the Advertising Standards Complaints Board ruled the complaint about the Nutricare advertisement on the Babyshow (www.babyshow.co.nz/website) was Settled. The Complainant appealed the ruling.

This application was considered by the Chairperson of the Appeal Board. The Chairperson noted the Complainant based the appeal on ground (iii) evidence provided to the Chairman had been misinterpreted to the extent that it has affected the decision. The Chairperson noted the Complainant’s concerns the advertisement promoted infant formula for infants up to six months of age by advertising its product range.

The Chairperson said the Advertising Standards Complaints and Appeal Boards were not the correct authority to consider complaints about infant formula for infants up to 6 months of age, and possible breaches of the INC Code of Practice should be directed to the Ministry of Health. 

The Chairperson said nothing in the application met one of the grounds on which an appeal could be accepted and the Chairperson ruled the appeal application should be declined.

Please note this headnote does not form part of the Decision.

CHAIRPERSON’S RULING
The Chairperson viewed the application for appeal. She noted that there were five grounds upon which an appeal was able to proceed. These were listed at Clause 6(c) of the Second Schedule of the Advertising Standards Complaints Board Complaints Procedures and were as follows:


(i)
The proper procedures have not been followed. 

(ii)
There is new evidence of sufficient substance to affect the decision. 

(iii)
Evidence provided to the Chairman of the Complaints Board has been misinterpreted to the extent that it has affected the decision. 

(iv)
The decision is against the weight of evidence. 

(v)
It is in the interests of natural justice that the matter be reheard. 
The Chairperson noted the Complainant based their appeal on ground (iii) evidence provided to the Chairman had been misinterpreted to the extent that it has affected the decision. 

The Chairperson noted the Complainant’s acknowledgement the health claims had been removed from the advertisement stating “this replacement advertising may have dropped the illegal health claims in this instance, but it still markets the ‘Nuenfant Gold - for happy healthy babies’ range in general, and all such ranges always include the infant formula product of the INC Code’s scope. The ad does not specifically discuss the products that are allowed to be advertised (Toddler Milk Supplements, etc), as seen in INC COP compliant TVCs.” 
The Chairperson noted the Complainant said the amended advertisement “is placed in a ‘Baby Show’ website context; it discusses ‘formulas’ (only the infant and follow-on products are ‘formulas’ under the Food Standards Code) rather than ‘milk supplements’; and ‘infants’ are the only age group specifically mentioned here.” 
The Chairperson noted the Complainant’s view that while the health claims had been removed by the Advertiser, the advertisement referred to the the Nuenfant Gold product range which the Complainant interpreted to include infant formula for infants under six months of age. The Chairperson noted the Complainant said, therefore “the advertising is still within scope of the INC COP – and simultaneously in breach of multiple Articles of that Code as outlined in the original complaint. Which in turn breaches the ASA Code for Advertising Food’s requirement that advertising complies with such recognised industry codes.”

The Chairperson disagreed. She said the Complainant’s focus in their appeal application related to the advertising of infant formula for infants under six months of age as part of a product range. The Chairperson noted the Ministry of Health, a senior jurisdiction to the Complaints Board, was responsible for monitoring the implementation of the INC Code of Practice for the advertising of infant formula 0-6 months. Therefore, the Chairperson said compliance with government and industry guidelines was not a matter that could be considered by the Complaints or Appeal Boards. 

The Chairperson acknowledged the Complainant disagreed with the Chairman’s Ruling to Settle the complaint. However, she confirmed that disagreement with a decision was not, in itself, a ground upon which a Chairman’s Ruling could be appealed. She said there was nothing else in the application for appeal which met one of the grounds upon which the appeal could be accepted and the Complainant should direct their complaint to the appropriate body.

Accordingly, the Chairperson ruled that there were no grounds on which the appeal should proceed and as such the appeal application was be declined.

Chairperson’s Ruling: Appeal application Declined 

Description of Advertisement

The Nutriacare Baby Show website (www.babyshow.co.nz) promoted “The Nuenfant Gold™” product range as using 

“an exclusive blending and drying process and a unique recipe that includes high protein, Omega 3 for brain development, Prebiotics for the digestive system, Iron for strength and energy, Vitamin D & Calcium for growing healthy bones and teeth and Nucleotides to support the immune system.”

The website also stated:

Warren Cook is the developer of the exclusive recipe and drying process used in the Nuenfant Gold™ formulas. He has more than 40 years experience in the New Zealand and Australian Dairy industries, including 10 years at the New Zealand Dairy Research Institute.

One of the world's experts in infant formula development, Warren has independently consulted to dairy companies in New Zealand, Australia, and around the world since 2008. Warren devised a recipe exclusively for NutriaCare that enhances the immune system, is easily digested, and ensures better absorption of nutrition.”

APPEAL APPLICATION FROM J. FOGARTY

Appeal of decision 15/342 on ground “c” of the ASA appeals process

Misinterpretation of Nuenfant’s amended advertising appears to have affected the chairman’s decision to Settle this complaint, as Nuenfant still appears in breach of the ASA Code via non-compliance with the ASA recognised INC Code of Practice. 
This replacement advertising may have dropped the illegal health claims in this instance, but it still markets the “Nuenfant Gold - for happy healthy babies” range in general, and all such ranges always include the infant formula product of the INC Code’s scope. The ad does not specifically discuss the products that are allowed to be advertised (Toddler Milk Supplements, etc), as seen in INC COP compliant TVCs. 
The advertising here is placed in a “Baby Show” website context; it discusses “formulas” (only the infant and follow-on products are “formulas” under the Food Standards Code) rather than “milk supplements”; and “infants” are the only age group specifically mentioned here (see image below). 
The MoH Compliance Panel has previously found advertising that discusses a product range in general to be within scope and non-compliant with INC COP Article 5 (see body of original complaint).
Thus the advertising is still within scope of the INC COP – and simultaneously in breach of multiple Articles of that Code as outlined in the original complaint. Which in turn breaches the ASA Code for Advertising Food’s requirement that advertising complies with such recognised industry codes.
Further, the MoH Compliance Panel has previously found that even if advertising involving infant formula refers to breast-milk as “best” (as the chairman has noted occurs in this replacement ad), failure to cover all the other information requirements of INC COP Article 4 is a breach of that Code (again, see body of original complaint).

SUMMARY OF CHAIRMAN’S RULING
The Chairman noted the apology from the Advertiser and the statements that were subject to the complaint had been amended as well as the inclusion of a statement from WHO recommending that “human breast milk was the best for of nutrition for infants.”
In light of the self-regulatory action taken by the Advertiser, the Chairman said it would serve no further purpose to place the matter before the Complaints Board. The Chairman ruled that the matter was settled.
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