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15/160

	COMPLAINT NUMBER
	15/160

	COMPLAINANT
	M. Boyd

	ADVERTISER
	Mondelez New Zealand

	ADVERTISEMENT
	Pascall Website

	DATE OF MEETING
	26 May 2015

	OUTCOME
	Not Upheld


SUMMARY

The Pascall website advertisement (www.pascall.co.nz) featured the well-known confectionery, Milk Bottles. The advertisement featured a packet of Milk Bottles that included the words: “the real milk chew.” The advertisement also included the statement that Milk Bottles were “now dairy free.”  
The Complainant said the Advertiser had recently removed all milk products from the confectionery, hence the claim the lollies were “now dairy free.”  However, the Complainant said it was misleading for the advertisement to include an image of a packet of the lollies that stated Milk Bottles were “the real milk chew.”
The Complaints Board noted the issues raised by the Complainant were the result of the transitional process to a new recipe and packaging.  The Complaints Board considered that the use of the existing packaging image to show consumers the product they would be familiar with, alongside information that it had been re-formulated and would be dairy free, did not meet the threshold to be likely to mislead consumers.  The Complaints Board also agreed the advertisement had met the required standard of social responsibility.

The Complaints Board ruled to Not Uphold the complaint.
[No further action required]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman directed the Complaints Board to consider the advertisement with reference to Principles 1 and 2 of the Code for Advertising Food. 
The Complaints Board noted Principle 1 required food advertisements be prepared with a due sense of social responsibility to consumers and society. Principle 2 of the same Code said advertisements should not by implication, omission, ambiguity or exaggerated claim mislead or deceive consumers, abuse the trust or exploit the lack of knowledge of consumers. 
The Complainant considered both the “Milk Bottles” name and the claim “the real milk chew” were misleading as the product is now dairy free.

The Complaints Board turned to the response from the Advertiser that stated: “The wording of the advertisement itself made no representation as to the ingredients in the lollies advertised. The name, 'Milk Bottles', simply describes the shape of the lollies, being the shape of old-fashioned glass milk bottles.”

The Complaints Board agreed with the Advertiser that the name “Milk Bottles” came from the shape of the confectionery, not its composition.
“The real milk chew”

The Complainant said the Advertiser had recently removed all milk products from the confectionery, hence the claim in the advertisement they were now dairy free.  However, the Complainant said it was misleading for the advertisement to include an image of a packet of “Milk Bottles” which contained the claim “the real milk chew.”

The Complaints Board acknowledged the issue raised by the Complainant and the apparently contradictory statements of “dairy free” and “the real milk chew”.
It then turned to the response from the Advertiser that stated: “… As recognised by M. Boyd, until a recent change to the recipe, Pascall 'Milk Bottles' lollies were in fact made with ingredients including real milk products. At the time of the advertisement many of these 'Milk Bottles' lollies were still in stock and being sold in New Zealand stores.
From September 2014, we decided to change the recipe for our 'Milk Bottles' lollies so that it no longer contained milk products. As milk is an allergen, and Pascall Milk Bottles were the only product at the site which at which Pascall Milk Bottles are manufactured which used this ingredient, we decided to remove milk from the recipe for quality purposes.”

Because of the recipe change, we also introduced changed packaging for all Pascall 'Milk Bottles' lollies made using the new recipe.” 
Among other changes to the packing, the Complaints Board noted the Advertiser said the words “The real milk chew” would be removed. The Advertiser also said “… there are still stocks of those lollies being sold in stores around the country …While the old recipe stocks are continually reducing, it will take some further time before they have all been sold.”

The Complaints Board took into account the Advertiser had removed the advertisement that had been complained of and stated: “Since the remaining stocks of the old recipe 'Milk Bottles' lollies are being sold, we have removed the advertisement that is the subject of M. Boyd's complaint and are in the process of changing the Pascall website so that it shows a new recipe package.”

The Complaints Board noted the issue raised by the Complainant had occurred during the transitional process to a new recipe and packaging.  The Complaints Board considered that the use of the existing packaging image to show consumers the product packaging they would be familiar with, alongside information that the product had been re-formulated and would be dairy free, did not meet the threshold to be likely to mislead consumers. The Complaints Board also agreed the advertisement had met the required standard of social responsibility.
Therefore, the Complaints Board ruled the advertisement was not in breach of Principles 1 and 2 of the Code for Advertising Food.
Accordingly, the Complaints Board ruled to Not Uphold the complaint.

Description of Advertisement

The Pascall website (www.pascall.co.nz) advertisement by Mondelez New Zealand featured the well-known confectionery, Pascall Milk Bottles and stated the lollies were “now dairy free.” The advertisement featured a packet of Milk Bottles with the words: “the real milk chew.” 

Complaint from m .boyd
With their recent change in formula to remove all milk products from these lollies, it is misleading to:

a) call them milk bottles

b) use the slogan "The real milk chew" on the front of the package.
The basis for this complaint is Principal 3 of the Advertising Code of Ethics: "No advertisement should be misleading or deceptive or likely to mislead or deceive the consumer." In particular, with regards to rule 2. Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge.

Code for Advertising Food

Principle 1- All food advertisements should be prepared with a due sense of social responsibility to consumers and to society. However food advertisements containing nutrient, nutrition or health claims*, should observe a high standard of social responsibility. 

Principle 2 - Advertisements should not by implication, omission, ambiguity or exaggerated claim mislead or deceive or be likely to mislead or deceive consumers, abuse the trust of or exploit the lack of knowledge of consumers, exploit the superstitious or without justifiable reason play on fear. 
Response from Advertiser, mondelez new zealand
1. Thank you for your letter dated 30 April 2015 in respect of a complaint made by M. Boyd on 19 April 2015.
2. M. Boyd's complaint is about the 'Milk Bottles' lollies page which was on the Pascall website as at the date of the complaint. M. Boyd provided a copy of that page, with her complaint and, for convenience, a further copy is attached to this letter as Appendix 1 (the advertisement).
3. M. Boyd has suggested that "with their recent change in formula to remove all milk products from these lollies, it is misleading to:
a) call them milk bottles

b) use the slogan 'The real milk chew' on the front of the package".
4. M. Boyd says that the basis for her complaint is Basic Principle 3 and Rule 2 of the Advertising Code of Ethics. As you know, in summary, those provisions state that advertising should not be misleading or deceptive or likely to mislead or deceive.
5. In your letter, you noted that the relevant sections of the Advertising Codes of Practice appeared to be Principles 1 and 2 of the Code for Advertising of Food. Principle 2 states that advertisements for food should not mislead or deceive or be likely to do so. That Principle therefore addresses broadly the same issue as Basic Principle 3 and Rule 2 of the Advertising Code of Ethics, as referred to by M. Boyd. Principle 1 of the Code for Advertising of Food states that the preparation of food advertising should be socially responsible.

Pascall

6. As noted above, M. Boyd's complaint is about an advertisement that was on the Pascall website. You addressed your letter, advising of the complaint, to Kraft Foods Limited. However, Pascall is now a brand of the Mondelez International group, after Kraft Foods 'split' in 2012 to form two separate companies. That is why this response to the complaint is from Mondelez.
Summary of our response

7. We reject the suggestion that the advertisement was misleading, deceptive or likely to mislead or deceive. We also reject any suggestion that the advertisement was not prepared with an appropriate regard for social responsibility. The advertisement was not in breach of any of the Authority's Advertising Codes.
8. The advertisement made no nutrient, nutrition or health claims. Therefore, the second part of Principle 1 of the Code for Advertising of Food cannot apply. There is also no basis for complaint under the first part of the Principle. The advertisement made it clear that the Pascall 'Milk Bottles' are lollies. The advertisement contained no suggestion that the lollies provide any benefits other than being 'delicious' and 'chewy'.
9. As noted by M. Boyd in her complaint, the package shown in the advertisement includes the words: 'The real milk chew'. However, this was not misleading or deceptive. As recognised by M. Boyd, until a recent change to the recipe, Pascall 'Milk Bottles' lollies were in fact made with ingredients including real milk products. At the time of the advertisement many of these 'Milk Bottles' lollies were still in stock and being sold in New Zealand stores.
10. Pascall 'Milk Bottles' lollies made to the new recipe, without milk products, are sold in changed packaging. That packaging does not include the words 'The real milk chew' and instead includes the statement 'Now Dairy Free' (on the back of the pack). The changes to the packaging are fully described in paragraph 16 below.
11. Since the remaining stocks of the old recipe 'Milk Bottles' lollies are being sold, we have removed the advertisement that is the subject of M. Boyd's complaint and are in the process of changing the Pascall website so that it shows a new recipe package.
Facts

12. Up until September 2014, Pascall 'Milk Bottles' lollies were manufactured using milk solids and sweetened condensed milk. The package used for these 'Milk Bottles' lollies listed the milk solids and sweetened condensed milk in the ingredients list and also included 'milk' in the allergen statement (as required by the Australia New Zealand Food Standards Code). A copy of the packaging used for the old recipe lollies is attached as Appendix 2.
13. From September 2014, we decided to change the recipe for our 'Milk Bottles' lollies so that it no longer contained milk products. As milk is an allergen, and Pascall Milk Bottles were the only product at the site which at which Pascall Milk Bottles are manufactured which used this ingredient, we decided to remove milk from the recipe for quality purposes.
14. We advised retailers and consumers of the recipe change on the Pascall website. For example, a copy of the relevant Facebook post of 29 October 2014 is attached as Appendix 3.
15. Because of the recipe change, we also introduced changed packaging for all Pascall 'Milk Bottles' lollies made using the new recipe. A copy of the changed packaging for the new 'Milk Bottles' lollies is attached as Appendix 4.
16. The changes made for the packaging of the new recipe lollies are:
a. There are of course no milk products in the list of ingredients;
b. The words 'The real milk chew' have been removed;
c. The statement on the old packaging (back of pack) which read "Warning: Please don't confuse Pascall Milk Bottles with actual milk bottles. They might be amazingly creamy, but they don't work quite so well on your cornflakes" has been changed on the new packaging to read "Warning: Please don't confuse Pascall Milk Bottles with actual milk bottles filled with real milk. They might look similar, but they don't work so well on your cornflakes! Now Dairy Free" (emphasis added to highlight key differences);
d. The picture of the cow has been removed from the front of the packaging, and the main colour has been slightly changed, so that the new pack is visually distinctive from the packaging used for the old recipe 'Milk Bottles' lollies.
17. Although Pascall has stopped manufacturing 'Milk Bottles' lollies with the old recipe and the old packaging, there are still stocks of those lollies being sold in stores around the country. For example, point of sale scanning data shows that in the week when M. Boyd made her complaint, 60% of stores were still selling the old recipe 'Milk Bottles' lollies. While the old recipe stocks are continually reducing, it will take some further time before they have all been sold.
No breach of the Advertising Codes

18. The advertisement on the Pascall website was not misleading or deceptive or likely to mislead or deceive. The wording of the advertisement itself made no representation as to the ingredients in the lollies advertised. The name, 'Milk Bottles', simply describes the shape of the lollies, being the shape of old-fashioned glass milk bottles. This is made clear by the wording of the advertisement itself: 'One experiment in the early days of our Lolly-Lab was to make a milk bottle that could not break...' In being named for their shape rather than their composition, the 'Milk Bottles' lollies are the same as Pascall 'Jet Planes' and 'Eskimos' lollies. Further, the lolly pack shown in the advertisement, which included the words 'The real milk chew', was (and still is) a pack available for sale in the market, containing chewy lollies in fact made with real milk products. The advertisement was therefore not in breach of Basic Principle 3 or Rule 2 of the Advertising Code of Ethics or Principle 2 of the Code of Advertising of Food.
19. The advertisement was also not in breach of Principle 1 of the Code for Advertising of Food. That is because the advertisement made no nutrient, nutrition or health claims or any representation that the 'Milk Bottle' lollies had any health, nutrition or dietary benefits other than being 'delicious' and 'chewy'. In relation to 'The real milk chew' wording, as set out above, the lollies available for sale in the pack shown were in fact made using real milk products. Indeed, we note that Ms Boyd herself did not suggest any breach of the Code for Advertising of Food.
20. In any event, the advertisement has been discontinued. Specifically, the relevant Pascall website page no longer shows the pack with 'The real milk chew' wording. Further, we have updated the website page to show the new packaging and to include a statement consistent with the statement we use on the back of the new packaging (as set out in paragraph 16c above). A copy of this updated website page is attached as Appendix 5.
Further information
21. We are grateful for the Authority's consideration of this response to M. Boyd's complaint.
22. Please let us know if you require any further information, clarification or action by us.
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