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14/131

	COMPLAINT NUMBER
	14/131

	COMPLAINANT
	D. Higginson

	SOURCE
	Noel Leeming

	ITEM
	Noel Leeming Gift Card

	DATE OF MEETING
	29 April 2014

	OUTCOME
	No Jurisdiction


SUMMARY

The Quickflix gift card and hanger stated: “Quickflix. Enjoy 6 weeks of unlimited blockbuster movies and hit tv shows streamed to your connected devices.”
The Complainant said the information contained on the hangar was misleading as there was a charge for each blockbuster movie.
The Complaints Board first considered whether the material complained of constituted an advertisement, and if it fell within the Complaints Board’s jurisdiction for consideration.
The Complaints Board said the gift card and hanger was packaging rather than a promotional tool for the product. As such, the Complaints Board ruled the material did not meet the definition of an advertisement for the purposes of the Advertising Codes.

Accordingly, the Complaints Board ruled the material before it was not within its jurisdiction.

 [No further action required]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman of the Complaints Board directed the Complaints Board to first consider whether the material complained of constituted an advertisement, and if it fell within the Complaints Board’s jurisdiction for consideration. The Complaints Board considered the material in terms of the Advertising Codes of Practice and the ASA Guidance Note on Social Media. 
It referred to the Advertising Standards Authority definition of an advertisement which stated, in part:

· “The word ‘advertisement’ is to be taken in its broadest sense to embrace any form of advertising and includes advertising which promotes the interest of any person, product or service, imparts information, educates, or advocates an idea, belief, political viewpoint or opportunity. The definition includes advertising in all traditional media and new media such as online advertising, including websites. Emails and SMS messaging that are selling or promoting a product, service, idea or opportunity are also covered by the codes, as are neck labels or promotions attached to a product Other examples include posters, pamphlets and billboards (whether stationary or mobile) and addressed or unaddressed mail.

· the word ‘product’ includes goods, services and facilities whether paid or given free.

· the word ‘consumer’ refers to any person to whom an advertisement is addressed or is likely to be reached by it whether as a final consumer or as a trade customer or user.”

Upon review, the Complaints Board said as the gift card (the product) could not be separated from the hanger, it considered the item was packaging rather than a promotional tool for the product. As such, the Complaints Board ruled the material did not meet the definition of an advertisement for the purposes of the Advertising Codes.

Accordingly, the Complaints Board ruled the packaging before it was not within its jurisdiction.

Description of Advertisement

The Quickflix gift card and hanger that stated: “Quickflix. Enjoy 6 weeks of unlimited blockbuster movies and hit tv shows streamed to your connected devices.”

Complaint from d. higginson
So when I go to search and look for blockbusters it brings up heaps of movies but when I go to watch them it wants to charge for each blockbuster. Wording is misleading.
Once in Quickflix if I do a search for Blockbuster it brings up a range of movies but when I go to watch them there is a charge for each one.

Code of Ethics

Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading). 
Response from Advertiser, noel leeming
We refer to your letter of 20 March 2014 and enclosures including a copy of the complaint received from D. Higginson.

We have reviewed D. Higginson’s complaint in regards to the Quickflix Gift Card, and his assertion that the statement made on the card is misleading. These free trial gift cards are gifted to customers shopping within out Noel Leeming stores and are a promotional tool to introduce new customers to the Quickflix service. The value of the service in $27.75.

The gift card states that it is for a period of 6 weeks, and allows unlimited access to Blockbuster movies and hit TV shows as well as 1 New Release credit being available during that period.

The definition of a “blockbuster” and “hit TV show” are not spelt out on the actual card in detail, however with the added reference to “1 New Release credit” we believe it to be clear to customers that the blockbuster and hit TV show content as per the General Terms and Conditions, is considered “general selection content”, rather than “New Release” content.

The General Terms and Conditions explain in more detail the content that is available and the levels of subscription available to customer, as well as the “pay-per-view” options. These General Terms and Conditions are available on the website for all customers, including being available prior to signing up for the free trial period. A copy of these is attached for your information.

The General Terms and Conditions relating to D. Higginson’s use of the Quickflix service is covered under clause 3.5- Free Trails and Promotional Offers. The services offered by Quickflix are explained in Clause 1.1- Streaming Services and Clause 1.3- Access. We believe these terms, along with other relevant terms included in these General Terms and Conditions provide clarification of the relevant services offered, and which of these services are available under their general subscription.

An explanation of “new-release” content is the latest available content that has previously played in movie theatres or series shows played on television, their initial run period being completed through these avenues. This content then moves to being available via different channels where customers pay to view these specific titles, e.g. Video Stores, Sky Box Office movie channels and the Quickflix Pay-Per-View section. This practice is standard across the movie and TV show industry.

We cannot comment on whether D. Higginson did in fact read the General Terms and Conditions however, during the account set-up process which allows access to the Quickflix service the customer is required to tick a box whereby they agree to abide by the General Terms and Conditions and the Privacy Policy. Both documents have a clickable link at this point to allow customers to click through to review these documents before signing up to the service.

In reviewing the complaint from D. Higginson, we believe that he may have been attempting to view movies and content which currently sit within the “New Release” section of the service, which is the “Pay-Per-View” section.

The free offer which D. Higginson was signed up for did allow him to view 1 New Release title, however any further new release title’s requested after that one free credit was used would require Mr Higginson to pay a fee in order to view that content as that content is not available under the “general section content”.

D. Higginson does not say whether he contacted the Quickflix Member Care service offered in the card for any queries or issues he may have had. If he had contacted the Member Care team we believe they could have explained to D. Higginson that the content he was attempting to access was a “pay-per-view” content rather than general selection content.

It is not our intention to deliberately mislead our customers. In this instance we believe that information available to the customer is clear and explains the services offered through the Quickflix service.

We trust that above information is sufficient on response to this complaint. Please let us know if you require further information in this matter.

We look forward to hearing from you in due course
FURTHER Response from Advertiser, noel leeming

Please find attached further photos of the Quickflix Card and hanger as requested. We have included both a front and rear shot of the card.

In response to your question around whether we would consider the card and it's hanger as "advertising" or "packaging", we believe that this is product packaging. For advertising purposes we display in-store point of sale, and would not expect the packaging of the card to be the sole promotional tool for this product.  This type of card hanger is a standard product packaging type used with many different card types across the retail sector.

We hope that this answers your questions. Please don't hesitate to let us know if you need further information.
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