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13/493

	COMPLAINT NUMBER
	13/493

	COMPLAINANT
	A. Hair

	ADVERTISER
	New Zealand Dental Association, Ministry of Health and Hawke’s Bay District Health Board

	ADVERTISEMENT
	Yes to Fluoride Radio

	DATE OF MEETING
	24 October 2013

	OUTCOME
	No Grounds to Proceed


Complaint: The radio advertisement by New Zealand Dental Association, Ministry of Health and Hawke’s Bay District Health Board promoted the benefits of water fluoridation. It stated:

“Fluoride has been added to the Hastings’ water supply for nearly 60 years with the only health effect being less tooth decay. Love your teeth. Vote to keep fluoride. Supported by the Ministry of Health and the Hawke’s Bay DHB.”

Complainant, A. Hair, said: the claim “the only health effect has been less tooth decay” was misleading because it contravened the “Therapeutic Products Advertising Code Principle 2 and 3 as well as Basic Principle 4 and Rule 11 of the Code of Ethics and Section 14 of the Bill of Rights Act 1990. (Refer Complaint 12/323 Evans vs Harley Dentistry where the ASA Board upheld the complaint). The Complainant said “the advertisement does not clearly distinguish fact from opinion” and the claim that the only effect of fluoride had been less tooth decay was “not factual and cannot be proved.”
The relevant provisions were Principles 2 and 3 of the Therapeutic Products Advertising Code and Basic Principle 4 and Rule 11 of the Code of Ethics.

The Chairman noted that, in the Complainant’s view, the advertisement contained an untrue and unsubstantiated claim that “the only health effect” after nearly 60 years of water fluoridation in Hastings has been “less tooth decay.”

The Chairman then referred to an earlier Chairman’s Ruling (13/467), also laid by A. Hair about a newspaper advertisement containing the same claims. That Ruling stated, in part:
“The Chairman noted that, in the Complainant’s view, the advertisement contained an untrue and unsubstantiated claim about water fluoridation in the Hawke’s Bay area which was that “the only health effect has been less tooth decay.”

Before addressing the Complainant’s concerns the Chairman took into account the definition of an advertisement set out in the ASA Advertising Codes of Practice booklet and finding of the Court of Appeal in Electoral Commission v Cameron [1997] 2 NZLR 421,424 (Cameron).

She noted the definition of an advertisement said “the word “advertisement” is to be taken in its broadest sense to embrace any form of advertising and includes advertising which promotes the interest of any person, product or service, imparts information, educates, or advocates an idea, belief, political viewpoint or opportunity.”  The Chairman confirmed that the Ministry of Health, the New Zealand Dental Association and the Hawke’s Bay District Health Board advertisement came under this definition.

Referring to the Cameron Decision, the Chairman and noted that the Advertisers’, namely the Ministry of Health, were a national authority with “a duty to provide information to the public.” She considered that the Advertiser would be seen as an expert body with regard to its statutory role. Therefore, in accordance with Cameron, the Chairman was required to “tread carefully” and ensure that she did not substitute her opinion for that of the expert body.

The Chairman noted Rule 11 of the Code of Ethics provided for robust expression of belief or opinion expressed by the Advertiser and, therefore, such opinions may be robust. However, opinion should be clearly distinguishable from factual information. The identity of an Advertiser in matters of public interest or political issues should also be clear.

Also applicable were the Advocacy Principles, developed by the Complaints Board in previous Decisions for the application of Rule 11. These said:

1 
That Section 14 of the Bill of Rights Act 1990, in granting the right of freedom of expression, allows advertisers to impart information and opinions but that in exercising that right what was factual information and what was opinion, should be clearly distinguishable.

2. 
That the right of freedom of expression as stated in Section 14 is not absolute as there could be an infringement of other people’s rights.  Care should be taken to ensure that this does not occur.

3. That the Codes fetter the right granted by Section 14 to ensure there is fair play between all parties on controversial issues.  Therefore in advocacy advertising and particularly on political matters the spirit of the Code is more important than technical breaches. People have the right to express their views and this right should not be unduly or unreasonably restricted by Rules.

4. 
That robust debate in a democratic society is to be encouraged by the media and advertisers and that the Codes should be interpreted liberally to ensure fair play by the contestants.

5. 
That it is essential in all advocacy advertisements that the identity of the advertiser is clear. 

The Chairman said the advertisement before her was clearly an advocacy advertisement promoting the benefits of water fluoridation. She also noted the Advertisers’ were clearly identified as the Ministry of Health, the New Zealand Dental Association and the Hawke’s Bay District health Board. 

Having made the above observations, she said the advertisement met the provisions in Rule 11. 

Noting her responsibilities under Cameron, the Chairman said the statement was the opinion of expert bodies based on their expert opinions and were also clearly endorsed by the Ministry of Health. 

The Chairman also noted the Complainant had referred to a previous Complaints Board Decision (13/323) where a complaint about another pro fluoridation advertisement was Upheld. The Chairman noted the issue at the centre of complaint 13/323 was the inclusion of the statement “fluoridation reduces decay by 20 per cent in our most vulnerable people” which the majority of the Complaints Board said was an absolute claim about a matter of clear public interest which needed to be substantiated. The Complaints Board said in its Decision:

“As there was a level of ambiguity between fact and opinion in the advertorial, along with a lack of substantiation of an absolute claim, the majority of the Complaints Board said it was in breach of Rule 11 of the Code of Ethics.” 
Unlike the claim in Decision 13/323, the Chairman said that the complaint before her presented the opinion of expert bodies and as such was able to be adequately substantiated by the Advertisers’ particularly as it was supported at the government level.

In light of these observations, and in accordance with Cameron, the Chairman said that there was no apparent breach of the Advertising Codes.”
The Chairman said the above Ruling was directly applicable to the radio version of the advertisement that was the subject of the complaint before her. Therefore, in accordance with Cameron, the Chairman said that there was no apparent breach of the Advertising Codes.
Accordingly, the Chairman ruled that there were no grounds for the complaint to proceed.
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