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13/483

	COMPLAINT NUMBER
	13/483

	COMPLAINANT
	S. Oxner

	ADVERTISER
	Len Brown

	ADVERTISEMENT
	Len Brown Television 

	DATE OF MEETING
	14 October 2013

	OUTCOME
	No Grounds to Proceed


Complaint:  Len Brown’s mayoral campaign included and television advertisement that included text that stated: “Len Knows what’s best for Auckland. Len Knows Transport” and “Len Knows what matters”
In the segment under transport he stated:

“It is great that the City Rail Link has now got the green light…”

Complainant, S. Oxner, said the statement that the city rail link had been given the green light was misleading as “I made enquires and its still ongoing in the submissions/ hearing phase and he is buying votes as most people would read that as final, but it most certainly isn’t…”
The relevant provisions were Basic Principle 4 and Rules 2 and 11 of the Code of Ethics.

The Chairman noted that, in the Complainant’s view, the suggestion by Len Brown that the City Rail Link has been given the green light was a misleading indication that the project would be going ahead despite still being in the submission phase and was done so in order to gain votes.

The Chairman turned first to consider the advertisement under Rule 11 of the Code of Ethics that provided for robust expression of belief or opinion expressed by the Advertiser and, therefore, such opinions may be robust. However, opinion should be clearly distinguishable from factual information. The identity of an Advertiser in matters of public interest or political issues should also be clear.

Also applicable were the Advocacy Principles, developed by the Complaints Board in previous Decisions for the application of Rule 11. These said:

1. That Section 14 of the Bill of Rights Act 1990, in granting the right of freedom of expression, allows advertisers to impart information and opinions but that in exercising that right what was factual information and what was opinion, should be clearly distinguishable.

2. That the right of freedom of expression as stated in Section 14 is not absolute as there could be an infringement of other people’s rights.  Care should be taken to ensure that this does not occur.

3. That the Codes fetter the right granted by Section 14 to ensure there is fair play between all parties on controversial issues.  Therefore in advocacy advertising and particularly on political matters the spirit of the Code is more important than technical breaches. People have the right to express their views and this right should not be unduly or unreasonably restricted by Rules.

4. That robust debate in a democratic society is to be encouraged by the media and advertisers and that the Codes should be interpreted liberally to ensure fair play by the contestants.

5. That it is essential in all advocacy advertisements that the identity of the advertiser is clear. 
The Chairman said the advertisement was clearly of an advocacy nature for the Auckland mayoral elections. She also said the identity of the Advertiser was clear and, as such, she said the advertisement complied with the requirements of Rule 11 of the Code of Ethics.
Turning to the Complainant’s concern that the statement: “the City Rail Link has now got the green light” was misleading, the Chairman noted it had been widely reported that central government had agreed to fund the project which was scheduled to start in 2020.

The Chairman said the government’s decision had been widely publicised and did not consider Len Brown’s reiteration of the central government’s stance to fund the project in the advertisement to be misleading.

Therefore, the Chairman said the advertisement did not reach the threshold to be likely to deceive or mislead the consumer or breach the requirement to observe a due sense of social responsibility and, as such, she ruled there was no apparent breach of the Code of Ethics. 
Accordingly, the Chairman ruled there were no grounds for the complaint to proceed.

Chairman’s Ruling: Complaint No Grounds to Proceed
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	COMPLAINT NUMBER
	13/483

	APPEAL NUMBER
	13/037

	APPLICANT
	S. Oxner

	ADVERTISER
	Len Brown 

	ADVERTISEMENT
	Len Brown Television

	DATE
	12 November 2013

	OUTCOME
	Declined


SUMMARY

The Chairman of the Advertising Standards Complaints Board ruled on 14 October 2013 that the complaint made by the Applicant had no grounds to proceed. The Complainant appealed the Ruling. 

This application was considered by the Chairperson of the Appeal Board. The Chairperson noted the Applicant disagreed with the Chairman’s Ruling. He also noted that the Applicant reiterated their initial complaint that Len Brown claimed the City Rail Link “had the green light”, when the Applicant was of the view that it did not.

The Chairperson said the Applicant presented nothing in their appeal to meet the grounds upon which an appeal could be accepted and noted that disagreement with a Chairman’s Ruling was in itself not a ground on which an appeal could proceed. Accordingly, the Chairperson ruled that there were no grounds on which the appeal should proceed and as such the appeal application should be declined.

[No further action required]

Please note this headnote does not form part of the Decision.

CHAIRPERSON’S RULING

The Chairperson viewed the application for appeal. He noted that there were five grounds upon which an appeal was able to proceed. These were listed at Clause 6(c) of the Second Schedule of the Advertising Standards Complaints Board Complaints Procedures and were as follows:


(i)
The proper procedures have not been followed. 

(ii)
There is new evidence of sufficient substance to affect the decision. 

(iii)
Evidence provided to the Complaints Board has been misinterpreted to the extent that it has affected the decision. 

(iv)
The decision is against the weight of evidence. 

(v)
It is in the interests of natural justice that the matter be reheard. 

The Chairperson carefully read the Applicant’s appeal application and the relevant documentation regarding the original complaint. He noted the Applicant’s disagreed with the Chairman’s Ruling of no grounds to proceed and reiterated that Len Brown claimed he got the green light for the City Rail Link in the advertisement when he had not.

The Chairperson then confirmed that disagreement with a decision was not, in itself, a ground upon which a Chairman’s Ruling could be appealed. He said that the proper procedures had been adhered to in this case and there was no new evidence of sufficient substance to affect the ruling. 

The Chairperson continued that the application for appeal contained the same assertions as the original complaint. The Chairperson noted that the included a statement that the advertisement complained of was to re-elect a mayor. The Chairperson said that it was clearly a political advertisement and the Chairman was entitled to apply the Advocacy Principles in the application of Rule 11 of the Advertising Code of Ethics. The Chairperson said that the other matters raised on appeal by the Complainant related to issues of trespass which were not within the jurisdiction of the Advertising Standards Complaints Board.

The Chairperson noted that the evidence provided to the Chairman of the Complaints Board had not been misinterpreted. The Chairman was entitled to rely on widely reported statements of the central government’s stance to fund the City Rail Link. The Chairperson said that the attitude of central government to the project was considered to be vital to it proceeding and therefore the Government’s decision could be said to be a “green light” to the project proceeding through various consent and financial approvals that would have been required.

The Chairperson said the decision accordingly was not against the weight of evidence and neither were there any matter of natural justice. He said that there was nothing else in the application for appeal which met one of the grounds upon which an appeal could be accepted.

Accordingly, the Chairperson ruled that there were no grounds on which the appeal should proceed and as such the appeal application was declined.

Chairperson’s Ruling: Appeal application Declined
Description of Advertisement

Len Brown’s mayoral campaign included and television advertisement that included text that stated: “Len Knows what’s best for Auckland. Len Knows Transport” and “Len Knows what matters”

In the segment under transport he stated:

“It is great that the City Rail Link has now got the green light…”

APPEAL APPLICATION FROM S. OXNER

To whom it may concern

Said on Friday that the COMPLAINTS PROCESS is a PUBLIC DOCUMENT and will be making A MEDIA ANNOUNCEMENT Monday 4 Nov TODAY.

Considering you don’t intend to take any action against LEN BROWN, it may be prudent NOT to make any announcement at all. OR is the ANNOUNCEMENT a form of GRANDSTANDING. OR ARE YOU TRYING TO AVOID THE GRIEF by taking him on? 

In my FIRST SUBMISSION in SEPTEMBER (we temporarily LOST) the WRONG EVENT NUMBER were ACTIVATED – WE WONT TALK about EVENT numbers just avoid FURTHER CONFUSION. 

IN FACT I’ve HAD to do all the CHASING OF MY COMPLAINT!!!

THE FACTS ARE:

7.45PM WEDS 18 SEPTEMBER TV ONE – ALWAYS TV ONE > I was somewhat GOBSMACKED when I saw TVNZ ADVERT! I phoned TVNZ – man said “It’s a DEMOCRACY he can do what he likes” – Sounds more like a rapsjdy ruirs Lawyer!!! (He’s paying TVNZ however). TV3 say “If PALINO make a COMPLAINT!

So I DIGRESS – (Sorry about that)

LEN KNOWS TRANSPORT

Make Auckland the most liveable city.  

Then he states:

CITY RAIL LINK HAS GOT THE GREEN LIGHT

LEN KNOWS TRANSPORT POST YOUR VOTE NOW

NB TV ONE IN BOLD BLOCK LETTERING ONLY ALWAYS ON TVONE.

NOW  WHAT I’VE STATED AT THE BOTTOM OF THE PREVIOUS PAGE 2 leaves no one IN DOUBT on his FULL INTENTIONS – [and he BROWN – does it so PROVOCATIVELY too] – and you PEOPLE THINK he’s DONE NOTHING WRONG!!!

FOR HE VANS SAKE ITS AS PLAIN AS THE NOSE ON YOUR face!!!
NEVER do NY of the ADVERTS say are FUNDED by GOVT [as A. Hopkins stated to me @ 1.05 last Friday 1st November] – what however is interesting is that > NORTH ISLAND RAILWAY IS ELECTRIFIED up until Hamilton only! 

FURTHER NORTH IT ISN’T BECAUSE the GOVERNMENT then wouldn’t FUND IT FOR AUCKLAND / OF ALL PEOPLE). 

What Dr. Hopkinsand your TEAM has to REALISE – IN ADVERTISING – PEOPLE see something and formulate their OPINION – BASED on a visual level ATTRACTED to someone / something in about 5 secs, and literally make THEIR MINDS up about the PRODUCT THEN. 

Eg ICECREAM LICK IT / EAT IT etc etc etc.

People DO NOT INTELLECTUALISE THINGS DOWN TO THE FINEST DETAILS! What they’re THINKING – IF it wasn’t for LEN BROWN – It wouldn’t be HAPPENING!!!

REMEMBERING ALSO that the Brown hasn’t got the green light (as he claims he has) which is the whole essence of my complaint – so its fraudulent advertising at its worst and the worst kind of electioneering at best!

Brown is fronting the quintessential big fronter

As thou he is personally

(and in the public’s eyes)

The Mr Fixit

23 Day Advertisements piror to mayoral elections – 12 October 2013 (poignantly going off air 10/10) [Funny that GOVT FUNDED A. HOPKINS you’d think they would  wouldn’t you]

You have to be an AUCKLANDER to get the full GIST of it.

I hope this gives our COMMITTEE more insight.

SO AFTER 4 PAGES NOW ARE WE ON THE RIGHT WAVELENGTH (SO TO SPEAK).

SO YOU ARE NOT THE WATCHDOG
WHO SHOULD BE 

(a) HANDLING

(b) VIEWING

(c) RESTORATIVE JUSTICE

(PROCESS to WORK)
WRITING to you THERE NO ACTION (SO FAR)

When its as PLAIN as THE NOSE on your FACE

1) WHAT hes DONE

2) WHY HE DID IT

3) TIMEFRAME OF IT

Yours faithfully

S. Oxner.
SUMMARY OF CHAIRMAN’S RULING

The Chairman noted that, in the Complainant’s view, the suggestion by Len Brown that the City Rail Link has been given the green light was a misleading indication that the project would be going ahead despite still being in the submission phase and was done so in order to gain votes.

The Chairman turned first to consider the advertisement under Rule 11 of the Code of Ethics that provided for robust expression of belief or opinion expressed by the Advertiser and, therefore, such opinions may be robust. However, opinion should be clearly distinguishable from factual information. The identity of an Advertiser in matters of public interest or political issues should also be clear.

Also applicable were the Advocacy Principles, developed by the Complaints Board in previous Decisions for the application of Rule 11. These said:

6. That Section 14 of the Bill of Rights Act 1990, in granting the right of freedom of expression, allows advertisers to impart information and opinions but that in exercising that right what was factual information and what was opinion, should be clearly distinguishable.

7. That the right of freedom of expression as stated in Section 14 is not absolute as there could be an infringement of other people’s rights.  Care should be taken to ensure that this does not occur.

8. That the Codes fetter the right granted by Section 14 to ensure there is fair play between all parties on controversial issues.  Therefore in advocacy advertising and particularly on political matters the spirit of the Code is more important than technical breaches. People have the right to express their views and this right should not be unduly or unreasonably restricted by Rules.

9. That robust debate in a democratic society is to be encouraged by the media and advertisers and that the Codes should be interpreted liberally to ensure fair play by the contestants.

10. That it is essential in all advocacy advertisements that the identity of the advertiser is clear. 

The Chairman said the advertisement was clearly of an advocacy nature for the Auckland mayoral elections. She also said the identity of the Advertiser was clear and, as such, she said the advertisement complied with the requirements of Rule 11 of the Code of Ethics.

Turning to the Complainant’s concern that the statement: “the City Rail Link has now got the green light” was misleading, the Chairman noted it had been widely reported that central government had agreed to fund the project which was scheduled to start in 2020.

The Chairman said the government’s decision had been widely publicised and did not consider Len Brown’s reiteration of the central government’s stance to fund the project in the advertisement to be misleading.

Therefore, the Chairman said the advertisement did not reach the threshold to be likely to deceive or mislead the consumer or breach the requirement to observe a due sense of social responsibility and, as such, she ruled there was no apparent breach of the Code of Ethics. 
Accordingly, the Chairman ruled there were no grounds for the complaint to proceed.

The relevant provisions were Basic Principle 4 and Rules 2 and 11 of the Code of Ethics.
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