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13/460

	COMPLAINT NUMBER
	13/460

	COMPLAINANT
	J. Burness

	ADVERTISER
	Bay of Plenty District Health Board

	ADVERTISEMENT
	Bay of Plenty District Health Board Flyer

	DATE OF MEETING
	14 October 2013

	OUTCOME
	No Grounds to Proceed


Complaint:  The flyer by the Bay of Plenty District Health Board promoting the benefits of water fluoridation stated, in part:

· It’s safe

· It’s natural

Complainant, J. Burness said the safety of the product could not be proven. The Complainant also said hydrofluorosilicic acid is a man-made substance and, therefore, the claim that it is natural is not true. 
The relevant provisions were Basic Principle 4 and Rules 2 and 11 of the Code of Ethics.

The Chairman noted that, in the Complainant’s view, the advertisement contained untrue and unsubstantiated claims about water fluoridation.
Before addressing the Complainant’s concerns the Chairman took into account the definition of an advertisement set out in the ASA Advertising Codes of Practice booklet and finding of the Court of Appeal in Electoral Commission v Cameron [1997] 2 NZLR 421,424 (Cameron).

She noted the definition of an advertisement said “The word "advertisement" is to be taken in its broadest sense to embrace any form of advertising and includes advertising which promotes the interest of any person, product or service, imparts information, educates, or advocates an idea, belief, political viewpoint or opportunity.”  The Chairman confirmed that the Bay of Plenty District Health Board advertisement came under this definition.

Referring to the Cameron Decision, the Chairman noted that the Advertiser, Bay of Plenty District Health Board, was a local authority with “a duty to provide information to the public.” She considered that the Advertiser would be seen as an expert body with regard to its statutory role. Therefore, in accordance with Cameron, the Chairman was required to “tread carefully” and ensure that she did not substitute her opinion for that of the expert body.

The Chairman noted Rule 11 of the Code of Ethics provided for robust expression of belief or opinion expressed by the Advertiser and, therefore, such opinions may be robust. However, opinion should be clearly distinguishable from factual information. The identity of an Advertiser in matters of public interest or political issues should also be clear.

Also applicable were the Advocacy Principles, developed by the Complaints Board in previous Decisions for the application of Rule 11. These said:

1 
That Section 14 of the Bill of Rights Act 1990, in granting the right of freedom of expression, allows advertisers to impart information and opinions but that in exercising that right what was factual information and what was opinion, should be clearly distinguishable.

2. 
That the right of freedom of expression as stated in Section 14 is not absolute as there could be an infringement of other people’s rights.  Care should be taken to ensure that this does not occur.

3. That the Codes fetter the right granted by Section 14 to ensure there is fair play between all parties on controversial issues.  Therefore in advocacy advertising and particularly on political matters the spirit of the Code is more important than technical breaches. People have the right to express their views and this right should not be unduly or unreasonably restricted by Rules.

4. 
That robust debate in a democratic society is to be encouraged by the media and advertisers and that the Codes should be interpreted liberally to ensure fair play by the contestants.

5. 
That it is essential in all advocacy advertisements that the identity of the advertiser is clear. 

The Chairman said the advertisement before her was clearly an advocacy advertisement promoting the benefits of water fluoridation. She also noted the Advertiser was clearly identified as the Bay of Plenty District Heath Board and contact details were provided.
Having made the above observations, she said the advertisement met the provisions in Rule 11. 

Turning to the Complainant’s concerns that water fluoridation was safe and natural, the Chairman noted the information contained on the Ministry of Health website (www.fluoridefacts.govt.nz). In respect to the claim that water fluoridation is safe the website stated;

‘It is absolutely clear that at doses used in New Zealand to adjust the natural level to one that is consistent with beneficial effects (0.7-1.0mg/litre), there is no risk from fluoride in the water ’
Professor Sir Peter Gluckman, Chief Science Advisor, Office of the Prime Minister's Science Advisory Committee.

And

‘There has been much research over many decades indicating that fluoridation is a safe and effective measure for reducing dental caries ’
Professor Sir David Skegg, President of the Royal Society of New Zealand

Noting her responsibilities under Cameron, the Chairman said these statements were the opinions of experts based on the results of extensive research and were also clearly endorsed by the Ministry of Health. 
Given this level of substantiation and acceptance by experts and at government level, the Chairman said the statement that water fluoridation is safe could not be considered deceiving or misleading consumers as to the safety of water fluoridation and, as such, had been prepared with a due sense of social responsibility to consumers and to society
Turning to the Complainant’s assertion that “hydrofluorosilicic acid is a man-made substance and, therefore, the claim that it is natural is not true,” the Chairman noted where the Ministry of Health stated on its website: 

“The fluoride ions in water are exactly the same regardless of whether they come naturally from rocks or are added as calcium fluoride or sodium silicofluoride.”

The Chairman again referred to Cameron and said given the advice appeared on the Ministry of Health website, the statement in the advertisement that referred to fluoride as “It’s natural” did not reach the threshold to deceive or mislead consumers 
The Chairman also noted the Complainant had referred to a previous Complaints Board Decision (13/323) where a complaint about another pro fluoridation advertisement was Upheld. The Complainant was of the view that their complaint was “almost identical” to the issue raised in 13/323. The Chairman disagreed. 

The Chairman noted the issue at the centre of complaint 13/323 was the inclusion of the statement “fluoridation reduces decay by 20 per cent in our most vulnerable people which the majority of the Complaints Board said was an absolute claim about a matter of clear public interest which needed to be substantiated. The Complaints Board said in its Decision:

“As there was a level of ambiguity between fact and opinion in the advertorial, along with a lack of substantiation of an absolute claim, the majority of the Complaints Board said it was in breach of Rule 11 of the Code of Ethics.” 
Unlike the claim in Decision 13/323, the Chairman said the claims had been adequately substantiated by the Advertiser in the complaint before her.

In light of these observations, and in accordance with Cameron, the Chairman said that there was no apparent breach of the Advertising Codes.
Accordingly, the Chairman ruled that there were no grounds for the complaint to proceed.
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