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13/384

	COMPLAINT NUMBER
	13/384

	COMPLAINANT
	D. Fowler

	ADVERTISER
	Telecom New Zealand and Apple

	ADVERTISEMENT
	Telecom Apple iPhone Television

	DATE OF MEETING
	8 October 2013

	OUTCOME
	Not Upheld


SUMMARY

The television advertisement for the Apple iPhone showed people taking photos with their iPhones of various scenes of daily life including a jogger taking photographs of the landscape, people at a concert taking photos of the band and people taking photos of their food. The Advertisement said “everyday, more photos are taken with the iPhone than any other camera.”
The Complainant said that advertisement was misleading because it claimed “more photos are taken with the iPhone than any other camera.” The Complainant said there was no data to substantiate the claim in the advertisement and “it is beyond the bounds of creditability that Apple could possible know whether or not this claim is true.”  

The Complaints Board said that the claim “everyday, more photos are taken with the iPhone than any other camera” was substantiated by the Advertiser, including both commissioned and independent research, and indicated that the iPhone was the most widely used device for taken photos. The Complaints Board said that the substantiation provided by the Advertiser was sufficient and robust enough to support the claim made in the advertisement. 
The Complaints Board therefore ruled that the advertisement was not misleading and had been prepared with a due sense of social responsibility and did not effect a breach of Rule 2 or Basic Principle 4 of the Code of Ethics.
[No further action required]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Acting Chairman directed the Complaints Board to consider the advertisement in terms of Basic Principle 4 and Rule 2 of the Code of Ethics.  This required the Complaints Board to consider whether or not the advertisement contained anything which, either directly or by implication, was likely to deceive or mislead the consumer and if it had been prepared with a due sense of social responsibility to consumers and to society.
 
The Complaints Board noted the Complainant’s concerns that advertisement was misleading because it claimed “more photos are taken with the iPhone than any other camera.” The Complainant said there was no data to substantiate the claim in the advertisement and “it is beyond the bounds of creditability that Apple could possible know whether or not this claim is true.”  
The Complainants Board turned to the response from the Advertiser, Apple, regarding the claim “everyday, more photos are taken with the iPhone than any other camera.” The Advertiser said they “commissioned leading independent market research groups around the world to conduct surveys that specifically tested whether the claim at issue could be substantiated.” The Advertiser said, in part: 

“surveys were conducted with a sample-size of ages and genders in accordance with the targeted population; The surveys were performed in a representative cross section of countries to give Apple a worldwide view of the viability of the claim. The countries where the commissioned surveys were performed were Australia Canada and the United States. In all cases the commissioned surveys supported the claim by wide margins.”

The Advertiser continued that one of the market research companies involved, The Lab based in Australia, conducted a study of 1,440 people who had “taken photos with any device in Australia” in the seven days prior to participating in the survey. The Complaints Board noted that the research conducted by The Lab found that “33% took photos with an iPhone”, 10% more than any other device.

The Complaints Board noted the response from the Commercial Approvals Bureau (CAB), which said they “found sufficiently robust information in the public domain to have a high degree of confidence that it is accurate.” 

Turning to the advertisement before it the Complaints Board examined the claim that “everyday, more photos are taken with the iPhone than any other camera.” The Complaints Board noted the substantiation provided by the Advertiser, which included both commissioned and independent research, and indicated that the iPhone was the most widely used device for taking photos. The Complaints Board said that the substantiation provided by the Advertiser was sufficient and robust enough as to support the claim made in the advertisement.

The Complaints Board said that the advertisement did not effect a breach of Rule 2 of the Code of Ethics because the claim “everyday, more photos are taken with the iPhone than any other camera” could be adequately substantiated and was therefore not misleading. As such the Complaints Board said the advertisement had been prepared with a due sense of social responsibility to consumers and society and did not effect a breach of Basic Principle 4 of the Code of Ethics.
Accordingly, the Complaints Board ruled to not uphold the complaint.

Description of Advertisement

The television advertisement for the Apple iPhone showed people taking photos with their iPhones of various scenes of daily life including a jogger taking photographs of the landscape, people at a concert taking photos of the band and people taking photos of their food. The Advertisement said “everyday, more photos are taken with the iPhone than any other camera.”
ComplaintFROM D. FOWLER
The advertisement claimed that "more photos are taken with the iPhone than any other camera".
There was no data to substantiate this claim in the advertisement.  It is beyond the bounds of credibility that Apple could possible know whether or not this claim is true. 
The advertisement is therefore false and misleading.

RELEVANT CODE

Code of Ethics

Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading). 
Response from Advertiser, APPLE
Thank you for your letter dated 5 September 2013, informing Apple that a complaint has been filed related to this claim “Everyday, more photos, am taken with the iPhone than with any other camera". This claim was made in a television advertisement that aired in New Zealand on August 23, Complainant states that It is beyond the bounds of credibility that Apple could possibly Know whether this claim was true." Complainant is mistaken. This claim' has been fully substantiated. 

Before getting into the substance of our support, it should be noted that this ad was developed and produced by Apple and its advertising agency. Telecom New Zealand had no involvement with the creative process. Therefore Telecom New Zealand will not be submitting a separate response, arid we ask the ASA to accept this submission on behalf of both Apple and Telecom.
To substantiate the claim in question, Apple commissioned leading independent market research groups around the world to conduct surveys that specifically tested whether the claim at issue could be substantiated.
Considerable detail was collected concerning the instrument or instruments used by individuals and the frequency in which those instruments were used to take pictures, the surveys were conducted with a sample-size of ages and genders in accordance with the targeted population; The surveys were performed in a representative cross section of countries to give Apple a worldwide view of the viability of the claim. The countries where the commissioned surveys were performed were Australia Canada and the United States.
In all cases the commissioned surveys supported the claim by wide margins.
As an example, in Australia, Apple engaged with “The Lab" a market research company with significant experience in conducting this type of survey in Australia. The Lab conducted a study of people who have taken photos with any device in Australia. In connection with that study, 18,000 people were contacted, resulting in a sample size of 1,440 people who had taken photos, with any device. In the seven day period immediately prior to participating in the research. The research was conducted based on a-confidence level of 95% and a margin of error of 3%. Attached as Exhibit A is a copy of the letter submitted to Commercials Advice Australia Australian survey questions, and a summary of the survey-results. 
In respect to the 1,440 qualified respondents, the research found that:
1. 33% took photos with an iPhone; 
2. 23%.took photos with a Samsung smartphone; 
3. 23% took photos with a Canon camera;
4. 11% took photos with an Apple tablet computer;

5. 10% took photos with a Nikon camera;
6. 10% took photos with a Sony camera;

7. 8% took photos with a Panasonic camera;
8. 7% took photos with an HTC smartphone;
9. 7% took photos with an Olympus camera; and
10. 7% took photos with a Samsung camera
As you can see, more photos were taken with an iPhone than any other device, with the next used device a distant second. 
Results were similar for the independent survey performed in the U.S. For that survey Apple engaged ORC International, a leading global research firm founded in ORC performed its survey online and was able to create a sample size of 800 people who had taken a photo, with any instrument, in the last 24 hours. The people contacted were distributed by age and gender in accordance with the US population. The picture taking devices included the survey included stand alone cameras, smartphones, standard mobile phone, tablet Computer and other.
The US. survey was again one-sided in favor of iPhone with almost twice as many respondents using the iPhone (24.3%) versus the next nearest device (12.4%). After determining the average number of photos taken per day, it followed that 1463 photos, were taken with an iPhone in the previous 24 hours compared to 929 for the next nearest devices a, statistically significant difference. Attached as Exhibit 8 is a copy of the full survey report provided by ORC.

Canada had very similar results The Canadian survey, listing similar methodology as in the US. And Australia, produced results showing that nearly three times as many photos were taken with an iPhone in die previous 24 hours than the next widely used device. Attached; as Exhibit C is the Canadian survey results.
In addition to the custom surveys, Apple gathered data from a third party research company, comScore, to further support the claim. ComScore is a leading marketing and data analytics, company headquartered In the US, with offices in 23 countries, around the world.
ComScore provided data regarding daily usage of the IPhone and other feature photos in the United Kingdom, Japan, France, and Germany. Consistent with the custom surveys, iPhone camsiout far ahead of the nearest competitive devices in ail instances. Attached as Exhibit D is cgmSeore data for the United Kingdom, France, Germany, and Japan.
An iPhone is used for taking pictures more frequently than other device because it is extremely easy and intuitive to use, it's also true that the install base, the number of iSight cameras on an iPhone actually still in use, in almost all instances Is exponentially greater than any similar device. Included in Exhibit D are comparisons between the install base of iPhone and the Samsung device which the custom surveys showed as the nearest competitor  Again, the install base of the iPhone is far greater than the Samsung device, and provides a large, and common sense reason regarding our ability to make the claim at issue. Ie. more devices in use, being used more often, means more pictures being taken every day. 
Finally, in addition to the custom; surveys and third party data, results clearly substantiating the claim, further support is provided by data gathered from "flickr" a leading image hosting website owned by Yahoo! Flickr has 87 million registered users worldwide who have posted 8'b.illtoo photos to the site with approximately 3.5 million images posted daily. Flickr tracks the device used to take the image posted to its site. Using flickr data, the iPhone again dwarfs use by competitive devices. iPhone holds the first (IPhone 5, 59%),.second (iPhone 4S, 53.5%) and third (iPhone 4 35%) spots in terms of use' by percentage- of members on flickrs "Most Popular Cameras in the flickr Community" list http://wwvv.flickr.com/cameras). The graphs on the- Flickr site are "normalized" meaning that they automatically correct for the fact that more people join Flickr each day: Naturally, more pictures taken means more pictures taken everyday. Again, competitive devices are not even close. 
Apple takes truth in advertising laws very seriously and we work hard to present our products and the claims associated with them in a truthful and. non-misleading way. Our use of the claim, "Everyday, more photos ore taken with the iPhone than with any other camera", is. No exception-as evidenced by the independent research we commissioned on a worldwide bases, market research conducted by independent third parties, and the additional market collaboration provided by the tens of millions of Flickr users.
Apple has met the spirit and letter of the Code of Ethics, Basic Principle 4 and Rule 2 and this Complaint must not be upheld.

Please let me know if you have any questions on anything in this letter or in the attached documents.

Response from COMMERCIAL APPROVALS BUERAU ON BEHALF OF THE MEDIA
We have been asked to respond to this complaint under the following codes: 

Code of Ethics - Basic Principle 4

Code of Ethics - Rule 2 

This commercial was developed by Apple and has been running worldwide since April. The complainant believes the line "every day more photos are taken with the iPhone than any other camera" to be false. This assertion is based on [their] opinion that it is impossible for anybody to verify this claim. 

In CAB's assessment of this claim we found sufficiently robust information in the public domain to have a high degree of confidence that it is accurate: 

· Flickr, an image hosting website that reportedly get 3.5m new images uploaded daily, reports on the camera brands used by its members. For several years the iPhone has been the most popular camera used by its 87m users, considerably more popular than its closest camera or camera-phone rival (Source: www.flickr.com/cameras, 9 Oct 2013; The Verge, March 2013). 

· Sales of cameras have fallen sharply in recent years as consumers increasingly opt for camera-phones over standard digital cameras. Approximately 115m cameras were sold in 2012 (source: Bloomberg, 25 Oct 2012). By comparison, Apple sold 125m iPhones during its 2012 financial year (source: Apple, 23 Jan 2013).
 We look forward to hearing the Board's decision.
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