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13/369

	COMPLAINT NUMBER
	13/369

	COMPLAINANT
	R. Williams

	ADVERTISER
	Restaurant Brands

	ADVERTISEMENT
	Carls Jr Jim Beam Bourbon Burger Infonews and Youtube Website

	DATE OF MEETING
	10 September 2013

	OUTCOME
	Not Upheld


SUMMARY

The media release on the Infonews website advertisement promoted the Jim Beam Bourbon Burger. The website also included an embedded Youtube video that featured model Heidi Klum in a parody of the movie The Graduate. 
The Complainant said the media release on the Infonews website promoted alcohol in association with food and was also of the view that Youtube video used sexual appeal to sell an unrelated product. 
As a preliminary matter, the Complaints Board confirmed the Infonews website and the Youtube video both came under the definition of an advertisement. The Complaints Board was of the view that the media release on the Infonews website and the Youtube video before it both constituted alcohol advertisements for the purposes of the Code for Advertising and Promotion of Alcohol. 
Given its findings that the advertisements before it were advertising alcohol, the Complaints Board said the Code for Advertising Food did not apply. Therefore, the Complaints Board agreed to consider the complaint under the Code for People in Advertising and the Code for Advertising and Promotion of Alcohol only.

The Complaints Board noted the Youtube video was a light-hearted spoof of the movie The Graduate. It noted the movie’s narrative involved a young man who was seduced by an older woman. 

The majority of the Complaints Board was of the view that the parody was contextually congruent with the movie’s narrative. Given its finding that the use of sexual appeal was in context, the majority of the Complaints Board said was of the view that the advertisement did not reach the threshold to be said to have used sexual appeal simply to draw attention to an unrelated product.

When considering the Complainant’s concern about the association of fast food and alcohol, the Complaints Board noted a previous Complaints Board Decision (13/368) that stated: “there was no legal restriction that prohibited such an association.”
In accordance with the majority, the Complaints Board to not uphold the complaint.

[No further action required]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principle 5 of the Code for People in Advertising, Principle 1 of the Code for Advertising Food and Principle 1 of the Code for Advertising and Promotion of Alcohol.

Basic Principle 5 of the Code for People in Advertising required the Complaints Board to determine whether the advertisement employed sexual appeal in a manner which is exploitative and degrading of any individual or group of people in society to promote the sale of products or services. In particular people should not be portrayed in a manner which uses sexual appeal simply to draw attention to an unrelated product.

Principle 1 of the Code for Advertising Food required the Complaints Board to consider whether the advertisement had been prepared with a due sense of social responsibility to consumers and to society while Principle 1 of the Code for Advertising and Promotion of Alcohol required alcohol advertisement to be prepared with a high standard of social responsibility.
Before considering the complaint, the Chairman directed the Complaints Board to consider a number of preliminary matters.

Jurisdictional matters
The Chairman directed the Complaints Board to consider whether the Infonews website and the Youtube video could be considered advertisements, and fell within the Complaints Board’s jurisdiction for consideration.
The Chairman noted the Advertiser was of the view that the press release on the Infonews website complaint fell outside of the Complaints Board’s jurisdiction as it was a news release and that it had no control over content placed on the Infonews website. 
When determining whether the material subject to the complaint constituted an alcohol advertisement, the Complaints Board referred to the Code for Advertising and Promotion of Alcohol which stated:

"Alcohol advertising and promotion" means an advertisement, packaging, point of sale or other promotions, activities and materials (including dispenser units) generated by an alcohol producer, distributor or retailer that promotes alcohol by product, brand or outlet. 
The Complaints Board particularly noted where it stated: “This includes media releases …”
Returning to the Advertiser’s assertion that it had no control over content placed on the Infonews website, the Complaints Board noted where the Media, Infonews, said: “Anyone can add any content they like for free. Please take this up with SHERSON WILLIS LTD who submitted the Press Release.” 

The Complaints Board also noted where the Media, Youtube stated: “…we confirm that the commercial has not been uploaded as part of YouTube's advertising program, but rather as user content to the Carl's Jr brand YouTube page.”

The Complaints Board was of the view that the media release on the Infonews website constituted an alcohol advertisement for the purposes of the Code for Advertising and Promotion of Alcohol as it promoted Jim Beam Bourbon by name.
When discussing the video advertisement embedded into the media release, the Complaints Board said it clearly promoted Carl’s Jr’s Jim Beam Bourbon Burger and as such, fell within the definition of advertisement for the purposes of the Advertising Codes.
Other matters

The Complaints Board also discussed whether or not Principles 1 and 2 of the Code for Advertising Food were relevant to the complaint before it. Given its findings that the advertisement before it was advertising alcohol, and this was the matter raised in the complaint, the Complaints Board said the Code for Advertising Food was not relevant in this instance. Therefore, the Complaints Board agreed to consider the complaint under the Code for People in Advertising and the Code for Advertising and Promotion of Alcohol only.

Turning to the Complainant’s concern that the website containing the media release and the Youtube video advertisement promoted fast food with alcohol, the Complaints Board referred its previous findings in Complaints Board Decision (13/368) that dealt with a similar complaint about an advertisement by the same Advertiser. That Decision stated, in part:
“When considering the Complainant’s concern that the advertisement promoted alcohol in association with food, the Complaints Board noted there was no legal restriction that prohibited such an association. It also noted where the Legal Counsel for Restaurant Brands stated: “There is no alcohol in the burger itself, as this is burned off in the cooking process of the sauce …” and “there is no suggestion that Jim Beam can be purchased at Carl's Jr stores.”

The Complaints Board was unanimous in its view that there was nothing fundamentally irresponsible about the association of food and alcohol.” 

The Complaints Board said the above Decision was directly applicable to the complaint before it and, therefore, ruled the media release and the Youtube advertisement for the Carl’s Jr’s Jim Beam Bourbon Burger were not in breach of Principle 1 of the Code for Advertising and Promotion of Alcohol.

When addressing the Complainant’s concern that sexual appeal had been used to sell an unrelated product, the Complaints Board noted the Youtube advertisement was a light-hearted spoof of the movie The Graduate. It noted the movie’s narrative involved a young man who was seduced by an older woman. In the Advertiser’s parody of the movie the burger was used by character of Mrs Robinson (Heidi Klum) to tempt the young man.

The majority of the Complaints Board was of the view that the parody was contextually congruent with the movie’s narrative. Given its finding that the use of sexual appeal was in context, the majority of the Complaints Board was of the view that the advertisement did not reach the threshold to be said to have used sexual appeal simply to draw attention to an unrelated product. As such the majority ruled the advertisement had been prepared with the requisite high standard of social responsibility and, as such, was not in breach of Basic Principle 5 of the Code for People in Advertising or Principle 1 of the Code for Advertising and Promotion of Alcohol.
A minority of the Complaints Board disagreed. The minority was of the view the Youtube advertisement had clearly used sexual appeal to draw attention to an unrelated product. It noted the provocative behaviour of Heidi Klum as Mrs Robinson when trying to seduce the young man. In particular, the minority noted the scene where she suggestively licked the sauce off her finger which it said was a scene that used a high level sexual appeal to draw attention to the burger which was in breach of Basic Principle 5 of the Code for People in Advertising. Consequently, the minority also said the advertisement had not been prepared with the high standard of social responsibility and was also in breach of Principle 1 of the Code for Advertising and Promotion of Alcohol.
 .
However, in accordance with the majority, the Complaints Board ruled to not uphold the complaint.
Description of Advertisement

The Infonews website advertisement promoted the Jim Beam Bourbon Burger. The website also included an embedded Youtube video that featured model Heidi Klum in a parody of the movie The Graduate. In the video, Klum attempts to seduce the younger man with the Jim Beam Bourbon Burger.
Complaint FROM R. WILLIAMS
This New Zealand news site features a story about the opening of the 11th Carl's Jr burger store in New Zealand. It features a Carl's Jr and Jim Beam Bourbon advertisement featuring super model Heidi Klum in the character of "Mrs Robinson" from the movie "The Graduate". I believe it has been placed on the site in the form of a press release from a New Zealand based PR company. 

The advertisement also features on Youtube and has attracted over 100,000 likes. clearly shows the Jim Beam Bourbon brand and therefore as well as promoting the burger it promotes liquor. 

The video clip has strong sexual themes and is drawing on the themes of seduction from the above mentioned movie. 

It is using sex to sell unrelated products including alcohol. Jim Beam logo and brand is strongly featured.
I believe the content of this advertisement breaches Principle 1 of the code for Advertising and Promotion of Liquor and the code for Advertising of Food.
CODE FOR PEOPLE IN ADVERTISING
Basic Principle 5 - Advertisements should not employ sexual appeal in a manner which is exploitative and degrading of any individual or group of people in society to promote the sale of products or services. In particular people should not be portrayed in a manner which uses sexual appeal simply to draw attention to an unrelated product. Children must not be portrayed in a manner which treats them as objects of sexual appeal.
CODE FOR ADEVERTISING FOOD
Principle 1 - All food advertisements should be prepared with a due sense of social responsibility to consumers and to society. However advertisements containing nutrient, nutrition or health claims*, should observe a high standard of social responsibility. 
Code for Advertising and Promotion of Alcohol

Principle 1: Alcohol advertising and promotions shall observe a high standard of social responsibility.

Response from Advertiser, restaurant brands ltd, Also on behalf of sherson wills ltd
Thank you for your letter … regarding the complaint by R. Williams in relation to a Carl's Jr. Jim Beam Bourbon Burger article on the Infonews website. 

We have reviewed the complaint and the relevant sections in the Advertising Codes of Practice and respond as follows: 

1. Sherson Willis is the Public Relations agency for Restaurant Brands. This response is on behalf of Restaurant Brands and Sherson Willis. 

2. The item that has appeared on the Infonews website is not an advertisement. It is a news release announcing the launch of the Carl's Jr. Jim Beam Bourbon Burger and was provided to Infonews for editorial consideration. 

3. Neither Restaurant Brands, nor Sherson Willis has any control over content that is placed on the Infonews website. 

4. The news release sent to media referenced the US television advertisement, featuring supermodel Heidi Klum, and contained a link to that commercial. The commercial sits on the Carl's Jr. YouTube page in the US. 

5. Any decision by InfoNews or any other media to feature content from the news release or to display the US commercial via YouTube is entirely at their editorial discretion.
6. As stated in the news release this is a television commercial that has screened in the US. The commercial will not be broadcast in New Zealand.
Response from Advertiser, beam global

This was not used by Jim Beam NZ and I refer to our requirements for a male to be used. This needs to be addressed to Carls Jr and infonews
Please note the Promotions finishes September 23rd
Response from sherson willis ltd
I understand that Restaurant Brands has responded to this complaint on behalf of Sherson Willis and Restaurant Brands.
If you could please confirm that you've received this that would be appreciated.

Response from media, infonews
Hi …., Infonews.co.nz does not accept advertising. 

Anyone can add any content they like for free. Please take this up with SHERSON WILLIS LTD who submitted the Press Release.

Response from media, youtube

Thank you for your letter... We appreciate your patience while we reviewed this complaint. As a result of our review, we can advise the ASA of the following matters: 

We understand that this complaint concerns both a news article and a commercial seen in New Zealand for Carl's Jr, operated by Restaurant Brands NZ Ltd and featuring the Jim Beam brand, owned by Beam Global (NZ) Ltd (as evidenced by your letter). 

The news article is found on a third party website which is not a Google owned property. Moreover, we confirm that the commercial has not been uploaded as part of YouTube's advertising program, but rather as user content to the Carl's Jr brand YouTube page.
Accordingly, we think this is a matter for Restaurant Brands NZ Ltd to respond as to its compliance with advertising codes in New Zealand. We note that you have also written to Restaurant Brands NZ Ltd and Beam Global (NZ) Ltd and assume that these parties may be able to provide you with more informed comments on this particular campaign. 

Given that the commercial is not part of YouTube's advertising program, we are not aware of which agencies/advertisers were involved in the creation of the commercial. We also do not believe it would be appropriate for YouTube to comment on the commercial's compliance with advertising regulations given that any review would have been a matter for Restaurant Brands NZ Ltd rather than YouTube's advertising programs.
 We appreciate you bringing this matter to our attention. Please let us know if we can be of any further assistance.
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