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13/346

	COMPLAINT NUMBER
	13/346

	COMPLAINANT
	L. Liu

	ADVERTISER
	Guthy Renker Australia Pty Ltd

	ADVERTISEMENT
	Proactiv Television

	DATE OF MEETING
	10 September 2013

	OUTCOME
	Not Upheld


SUMMARY

The television advertisement for Proactiv said “the buzz is sexy skin and you can have it too with the deep cleansing body wash from proactive.” The advertisement showed a woman washing her back in the shower. The voiceover said “it helps keep your chest, back and shoulders clear” and then showed testimonials which made comments on the product.
The Complainant said “Proactive Deep Cleansing Wash contains active therapeutic ingredients and makes therapeutic claims for the treatment and prevention of acne.” The Complainant said that Proactive Deep Cleansing Wash fell under “therapeutic advertisement regulations.”
The Complaints Board were satisfied that the product in the advertisement did not fit the definition of a medicine under the Medicines Act 1981 and the associated Medicines Regulations 1984 and claims made focused on a cleansing regime.  The Complaints Board agreed that given the above, there was no breach of the Therapeutic Products Advertising Code and the complaint was not upheld.
[No further action required]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman directed the Complaints Board to consider the advertisement with reference to the Therapeutic Products Advertising Code Principles 2 and 3 and Part B1 Requirements 1, 2, 5, 7 and 8. Principles 2 and 3 required the Complaints Board to consider whether the advertisement was truthful and balanced, with valid and substantiated claims and whether the advertisement observed a high standard of social responsibility. 
Part B1 Requirements 1, 2, 5, 7 and 8 of the same Code required the Complaints Board to consider whether the advertisement encouraged, or was likely to encourage, inappropriate or excessive use, if it contained the mandatory information to encourage responsible use, did not unduly glamorised or prey on the vulnerabilities of particular audiences, contained authentic, genuine, current, and typical testimonials and whether it referred directly or by implication to serious diseases, conditions, ailments or defects without approval from Medsafe.
The Complaints Board noted that the Complainant was of the view that:

“Proactive Deep Cleansing Wash contains active therapeutic ingredients and makes therapeutic claims for the treatment and prevention of acne. Therefore, I believe that this is a therapeutic product that falls under therapeutic advertisement regulations.”
The Complaints Board noted that the Complainant’s concerns included that the advertisement encouraged excessive use and included no provision of mandatory information to encourage responsible use. The Complainant also said that various claims made throughout the advertisement were not substantiated and that could obstruct the consumer's ability to make informed decisions. The Complainant also said the advertisement inaccurately glamorised the product and raised concerns about whether the testimonials provided were genuine and typical of all consumers. Lastly the Complainant said that is was unclear in the advertisement whether the product had Medsafe approval. 

The Complaints Board noted the response from the Advertiser that Proactiv Deep Cleansing Wash was a “cosmetic product and not a medicine as defined by the Medicines Act 1981 and the associated Medicines Regulations 1984.” The Advertiser said that the advertisement could therefore not be considered by the Complaints Board under the Therapeutic Product Advertising. The Complaints Board also noted that in the Advertisers view, the only claims made in the advertisement was that it helped “keep your chest back and shoulders clear” and that it “works quickly.” 
Furthermore the Complaints Board noted the Advertiser was of the view the advertisement showed people washing their backs and chest and that implied a cleansing action. The Advertiser also said that the testimonials that were used in the advertisement could be substantiated through declarations in which the participants acknowledge that that their statements are true and accurate.
The Complaints Board also noted the response from the Commercial Approvals Bureau (CAB) which explained that Proactiv was de-registered as a medicine and became a cosmetic product in 2011.  The CAB continued that those people providing testimonials were subject to the normal documentation required before endorsing the products. The Complaints Board also noted that a “three month supply of Proactiv should cover twice daily usage for 90 days” which in their view was “reasonable as it is normal to use a cleanser both morning and night.”
Turning to the advertisement before it, and noting the concerns of the Complainant that the “advertisement makes therapeutic claims for the treatment and prevention of acne”, the Complaints Board said there were no therapeutic claims in the advertisement, and the advertisement only mentioned ”breakouts” not acne. 

The Complaints Board were satisfied that the product in the advertisement did not fit the definition of a medicine under the Medicines Act 1981 and the associated Medicines Regulations 1984 and claims made focused on a cleansing regime.  The Complaints Board agreed that given the above, there was no breach of the Therapeutic Products Advertising Code and the complaint was not upheld.
Description of Advertisement

The television advertisement for Proactiv said “the buzz is sexy skin and you can have it too with the deep cleansing body wash from proactive.” The advertisement showed a woman washing her back in the shower. The voiceover said “it helps keep your chest, back and shoulders clear” and then showed testimonials which made comments on the product including:

“I get breakouts on my back and it’s like urgh I gotta hide this so now it’s good to have a product like the Proactiv Body Wash that works so quickly. Proactive was the first thing that gave me clear skin along with pretty skin.” The Advertisement had the disclaimer “individual result will vary. With Proactiv I can truly say this is best my skin has ever been.” 
The advertisement concluded with “because sexy skin is always in.” 

Complaint FRom L. liu
My name is L. Liu; I am a fourth year pharmacy student studying at the University of Otago, School of Pharmacy. As part of my elective course I have been reviewing the legality of therapeutic advertisements on television. During this process of review I have identified an advertisement that I feel breaches the Therapeutic Product Advertising Code and would therefore like to lodge a formal complaint. 

The advertisement of question is for Proactive Deep Cleansing Wash. It was aired on channel FOUR on the 25/03/2013 at 10.51pm. 
Proactive Deep Cleansing Wash contains active therapeutic ingredients and makes therapeutic claims for the treatment and prevention of acne. Therefore, I believe that this is a therapeutic product that falls under therapeutic advertisement regulations.
Under Part B1 of the New Zealand Therapeutic Product Advertising Code, Proactive Deep Cleansing Wash has breached multiple requirements. Firstly, I believe there have been breaches of Requirement One. The nature of the advertisement encourages excessive or inappropriate use. Secondly, there was no provision of mandatory information to encourage responsible use. This encompasses mandatory statements including: 'Always read the label' and 'Use only as directed' etc. This is a violation of Requirement Two. Thirdly, various claims made throughout the advertisement were not substantiated. This is contrary to Requirement Three and obstructs the consumer's ability to make informed decisions. Requirement Five states that "advertisements must not unduly glamorise products or services". I would argue that the advertisement of complaint inaccurately glamorises said product. Requirement Seven of the Code requires testimonials in advertisements to be "authenticated, genuine, current and typical". There are concerns whether the testimonials provided in the advertisement were genuine and typical of all customers, and should be subject to further investigation. Lastly, "advertisements directed to customers must not refer directly or by implication to conditions or aliments without approval from Medsafe" as stated in Requirement Eight. It is unclear whether Medsafe approval has been provided for this product.
THERAPEUTIC PRODUCTS ADVERTISING CODE
Principle 2 - Advertisements must be truthful, balanced and not misleading. Claims must be valid and have been substantiated. 

Principle 3 - Advertisements must observe a high standard of social responsibility. 
Part B1 Requirement 1 - Advertisements must not encourage, or be likely to encourage, inappropriate or excessive use. 
Part B1 Requirement 2 - Advertisements must contain the mandatory information to encourage responsible use.
Part B1 Requirement 5 - Advertisements must not unduly glamorise products or services, or prey on the vulnerability of particular audiences.
Part B1 Requirement 7 - Testimonials in advertisements, where not prohibited by law, must comply with the Code, be authenticated, genuine, current, typical and acknowledge any valuable consideration.
Part B1 Requirement 8 - Advertisements directed to consumers must not refer directly or by implication to serious diseases, conditions, ailments or defects without approval from the Trans Tasman Therapeutic Products Agency.
Response from Advertiser, guthy renker
I refer to the complaint from L. Lui concerning the above advertisement.
I attach a copy of the transcript of the Television Advertisement for the information of the Board.
The complaint relates to the product Proactiv Deep Cleansing Wash. 

Proactiv Deep Cleansing Wash is a cosmetic product and not a medicine as defined by the Medicines Act 1981 and the associated Medicines Regulations 1984. 

Therefore the Therapeutic Product Advertising Code does not apply to this advertisement and the complaint should be dismissed. 

Proactiv Deep Cleansing Wash helps prevent breakouts by its cleansing and exfoliating action. Its key ingredient is salicylic acid. I attach a copy of the ingredients list for the product. 

Section 3 of the Medicines Act, subsection 2 (f) states that the term medicine does not include any substance or article of a kind or belonging to a class that is declared by regulations to be a kind or class of substance that is not a medicine for the purposes of the Act.
Section 58A (1) (c) of Part 12 of the Medicines Regulations 1984 provides that anti-acne skin care products are not medicines, provided that:
(i) 
The skin care product does not contain a medicine specified in Schedule 1; and

(ii)
The skin care product is not claimed to be for use in relation to any therapeutic purpose except prevent acne; and

(iii)
The skin care product is claimed to be effective through cleansing, moisturising,
exfoliating, or drying the skin and not through any other purpose
The Deep Cleansing Wash and claims made about it in the television advertisement satisfy each requirement under the above mentioned section: 
(i)     I have reviewed Schedule 1 and determined that salicylic acid is not listed in        Schedule 1, nor is any other ingredient contained in the product. 

(ii) The advertisement makes no claims that it is to be used in relation to any therapeutic purpose except preventing acne breakouts. The advertisement in fact, does not use word acne, but only mentions breakouts. 
(iii) The only claims made are that the product helps keep your chest back and shoulders clear and that it works quickly. The visual is of people washing their backs and chest, which implies a cleansing action. 

The complainant raised a question about authenticity of the testimonials. We have testimonial releases on file in which the testimonial participants declare that their statements are true and accurate. 
Conclusion

On the basis of the above information, the Deep Cleansing Wash is not a medicine and the Therapeutic Products Advertising Code does not apply to the advertisement. Accordingly we would request that the Complaints Board dismiss the complaint. 

Thank you for your consideration. If you have any further questions, please do not hesitate to contact us.
Response from COMMERCIAL APPROVALS BUreau ON BEHALF OF THE MEDIA
We have been asked to respond to this complaint under numerous Principles and
Requirements of the Therapeutic Products Code.
This is one of a large number of promotions for Proactiv product which vary in length from
28 minute infomercials down to 30 seconds. The commercials have played on New Zealand
television for a number of years with regular updates to prices, giveaways and a variety of
young celebrities fronting the commercials.
It should be noted that Proactiv was de-registered as a medicine and became a cosmetic so
that it could use testimonials more freely. Those people providing testimonials are all
subject to the normal documentation required before providing such endorsements.
The commercials promote improving your skin's appearance by cleansing to remove dirt and
excess oil and exfoliate dead skin cells to help keep pores from clogging. The product does
not fall under the therapeutic codes and is to be reviewed as a cosmetic in the same way as
all other skin cleansing products are.
Through much of the advertisement a clear 0800 number and website contact are given for
viewers to find out further information about the product. There is a 60 day money back
guarantee if the product is not to the consumer's satisfaction. After purchasing the product
customers are given a customer number so they can manage both the frequency of deliveries as well as what products they wish to receive.   A three month supply of Proactiv should cover twice daily usage for 90 days. This seems quite reasonable as it is normal to use a cleanser both morning and night.

For the ASCB information, with the change in the Medicines Regulations 2011 a claim can be made to prevent acne and this is not regarded as a therapeutic claim:
58a anti-acne skin care products, provided that-
- (i) the skin care product does not contain a medicine specified in Schedule 1; and
- (ii) the skin care product is not claimed to be for use in relation to any therapeutic
purpose except preventing acne; and
- (iii) the skin care product is claimed to be effective through cleansing, moisturising,
exfoliating, or drying the skin and not through any other purpose;
CAB does not believe there is any basis for this complaint to be upheld.
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