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13/181

	COMPLAINT NUMBER
	13/181

	COMPLAINANT
	S. Clark

	ADVERTISER
	Telecom New Zealand Limited

	ADVERTISEMENT
	Telecom Website

	DATE OF MEETING
	11 June 2013

	OUTCOME
	Not Upheld


SUMMARY

The website advertisement for Telecom (www.telecom.co.nz) promoted “New Zealand’s smartest mobile network.”  Amongst the claims made about the network service were that the mobile network was monitored in real time so that engineers could react “straight away” to unexpected issues. It also claimed that it could provide a mobile data had a download speed of 4MB/s. 
The Complainant said these two claims were misleading as nothing was done when they had called about a 3G data download issue on a cell tower. The Complainant also said the way the Advertiser calculated its average download speed of four megabits per second was also misleading.
Turning to the first claim, the Complaints Board said it articulated the Advertiser’s intent and its overarching philosophy regarding the quality of service it provided rather than an individual’s customer service experience. It was satisfied that the network was monitored in real time and noted an actual response depended on the issue rather than the Complainant’s more literal interpretation of requiring a response to their personal call. 

When considering the Complainant’s concerns about the download speed, the Advertiser stated: “The calculations use international recognised methods, and are based on the 3rd Generation Partnership Project standards … we make it clear this is an average download speed …  

The Complaints Board accepted the Advertiser’s response that the claim was based on internationally recognised standards and said it was realistic that there were variables that may impact on download speeds and service but said this did not make the claim misleading.  
The Complaints Board ruled to Not Uphold the complaint.

[No further action required]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principle 4 and Rule 2 of the Code of Ethics. This required the Complaints Board to consider whether or not the advertisement contained anything which, either directly or by implication, was likely to deceive or mislead the consumer and if it had been prepared with a due sense of social responsibility to consumers and to society.

The Complaints Board first considered the Complainant’s issue about the Advertiser’s claim that the network was monitored in “real time” and its response time. It noted where the Advertiser stated: “Telecom does in fact monitor our mobile network in real time and as such the claim is not misleading. Our mobile Network Operations Centre monitors the performance of our mobile network across our approximate 1000 cell towers. They receive alarms in real time if there are any unexpected issues that are affecting the network and they will respond appropriately to unexpected issues or an issue of some severity.”
The Complaints Board said the claim articulated the Advertiser’s intent and its overarching philosophy regarding the quality of its service rather than an individual’s customer service experience. It was satisfied that the network was monitored in real time and noted an actual response depended on the issue rather than the Complainant’s more literal interpretation of requiring a response to their personal call. However, the Complaints Board said an issue with the response to an individual call did not make the claim misleading. 
The Complaints Board then turned to the Complainant’s concerns about the download speed claims. It noted where the Advertiser’s stated: “…This claim is based on the average data download speed across Telecom's mobile network … The calculations use international recognised methods, and are based on the 3rd Generation Partnership Project standards.

As set-out above any mobile technology download speeds will vary and fluctuate …we make it clear this is an average download speed. We do not promise that customers will achieve this speed at all times and in fact many customers will experience speeds much faster than the average…” 
When addressing the Complainant’s service issue specifically, the Advertiser said: “It appears that the complainant was experiencing what they considered to be slow mobile broadband speeds during the hours of 8pm and 11pm, which is generally a peak time and as such speeds would usually be slower than during non-peak times.”

The Complaints Board accepted the Advertiser’s response that the calculated download speed was based on internationally recognised standards and said it was realistic that there were variables that may impact on download speeds and service but said this did not make the claim misleading.  It also noted the Advertiser had included a disclaimer under the terms and conditions of the website that clearly alerted customers to this effect.

In light of these observations, the Complaints Board said there was nothing in the advertisement which was likely to deceive or mislead consumers and as such it  had been prepared with a due sense of social responsibility. Therefore, the Complaints Board found that the advertisement was not in breach of Basic Principle 4 or Rule 2 of the Code of Ethics.

 Accordingly, the Complaints Board ruled to Not Uphold the complaint.

Description of Advertisement

The website advertisement for Telecom (www.telecom.co.nz) was headed 

“Our Smartphone Network

“New Zealand’s smartest mobile network”

Amongst the claims made about the network service Telecom said it had mobile data had a download speed of 4MB/s. and stated “We monitor the mobile network in real time so that our engineers can react straight away to changes in demand or unexpected problems 

Complaint From S. Clark
This add is misleading and parts of it are total fiction.
telecom does not monitor their 3g network and react straight away to any changes in demand .
The way they calculated the average down load speed is highly questionable and is just not true at all.
I called them about a 3g data download issue on a cell tower and was told that it was a overloaded and they were not going to fix it  ( the load issue was not caused by a one off event ,it was due to a gradual increase in load ).
Code of Ethics

Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge
Response from Advertiser, telecom new zealand LIMITED
…

Thank you for giving Telecom the opportunity to respond to the complaint. We confirm that there was no external advertising agency employed in creating the website advertisement.
The Code

The Advertising Standards Authority has identified Basic Principle 4 and Rule 2 of the Advertising Code of Ethics as relevant to this complaint.

Basic Principle 4 - All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2 - Truthful Presentation - advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge,

The Website Advertisement

The information provided on our website was developed to give consumers a high-level overview of Telecom's Smartphone Network. We have sought to give consumers some understanding about the amount of mobile traffic our network handles on average and the amount of money and resources we have invested in our network.

Mobile broadband speeds

We provide genera! information on the average download data speeds experienced on our mobile network by our customers across New Zealand. Like fixed line broadband, mobile broadband data speeds vary and fluctuate during the day. The reasons for the speed variations include:

1. The times of day and loading on the cell tower, as users have to share cell tower capacity. During busy times of the day customers may find it takes longer to download files and applications.

2. Device capability: each device type has different specifications which controls the maximum download and upload speeds.

3. Proximity to Cell site: in general, the further away from the cell tower, the slower the speeds. In addition, if there are obstacles in the way between the cell tower and the phone such as hills, buildings, trees etc this will impact signal strength received by the phone.

4. The number of files or applications the customer has running on their mobile device; for example, if a customer is running a number of applications on their mobile device they will notice that the applications run slower than if they were only running one application at a time. 

5. The internet environment; for example customers will generally find it faster to download information from a New Zealand site (i.e. Stuff.co.nz) than from an overseas site (i.e. Youtube.com).

By stating an average download data speed we are not promising that all customers will experience this speed at all times across our network. Instead we are merely seeking to set an expectation of what the average user experience is on our mobile network across New Zealand. Many customers will actually find that they experience speeds much faster than the average stated speed. In addition on our website and in our customer terms we include the following information:

"We can't guarantee actual coverage at any one place as there are many things that can affect a mobile signal and the services of our network, including the local geography and surroundings, building types, and demand on our network from other people."

Network monitoring

Telecom actively monitors the performance of its mobile network (24x7) and responds to unexpected problems in real time in line with industry standards. An example of an unexpected network performance problem is unforeseen loading experienced on a cell site. Standard fault diagnosing processes are used to identify the cause of the loading, and in some cases changes are made to the parameters within the network to ensure stability of the network.

In addition, our Mobile Capacity Planning team monitor network performance and trends. Through their monitoring they identify sites and core equipment that are operating above our set thresholds. Through this standard operational process we identified that the cell site that the complainant was using in Wairoa was trending over our set thresholds. This diagnosis triggered a design and build process which resulted in the cell tower being upgraded, and during May 2013, double the capacity was added. This upgrade to the cell site was independent of the complainant's Advertising Standards Authority complaint.

We have sought to briefly summarise our network monitoring process for the purposes of the website information. Telecom's network monitoring is consistent with other mobile network operators.

Complainant

The complainant appears to have two concerns with the website information:

1. That Telecom's statement "we monitor the mobile network in real time so that our engineers can react straightaway to changes in demand or unexpected problems" ("the Network Monitoring claim") is misleading; and

2. That the claim that Telecom's average download speed of four megabits per second on our mobile network ("the Speed claim") is misleading

Code of Ethics- Basic Principle 4

Our advertising material is always prepared with a due sense of social responsibility to consumers and society. Telecom takes compliance with the Advertising Standards Authority's Advertising Codes of Practice ("Codes of Practice") and the laws of New Zealand seriously. As such, all advertisements, including information provided on our website, go through a robust internal review process, including review and approval by various teams, including legal, marketing and product managers within Telecom. The website material subject of this complaint went through our standard review process. We consider that the website material complies with the Codes of Practice.

Code of Ethics - Rule 2

The issue for examination by the Board is whether the information on our website amounted to a claim that was misleading or deceptive to abuse the trust of the consumer or to exploit lack of experience or knowledge.

Network monitoring claim

The complainant considers that Telecom's statement "we monitor the mobile network in real time so that our engineers can react straight away to changes in demand or unexpected problems" is misleading. Telecom does in fact monitor our mobile network in real time and as such the claim is not misleading. Our mobile Network Operations Centre monitors the performance of our mobile network across our approximate 1000 cell towers. They receive alarms in real time if there are any unexpected issues that are affecting the network and they will respond appropriately depending on the severity of the issue. In addition the Mobile Capacity Planning team receives daily and weekly and monthly reports, which help determine where we should build new mobile sites or increase the capacity on existing sites. Telecom's mobile network monitoring is run by one of the largest telecommunication providers in the world - Alcatel-Lucent, which is backed up by support centres around the world. As such we do not consider that we misled or deceived consumers as to the level of our network monitoring and our response to any problems as alleged by the complainant.

Speed claim

The complaint has also alleges that that Telecom's claim that our mobile network averages a download speed of four megabits per second is misleading. This claim is based on the average data download speed across Telecom's mobile network, which comprises of approximately 1000 cell towers. The calculations use international recognised methods, and are based on the 3rd Generation Partnership Project standards.

As set-out above any mobile technology download speeds will vary and fluctuate. We do not consider that we have misled consumers as the stated speed is in fact the average download speed on our mobile network and we make it clear this is an average download speed. We do not promise that customers will achieve this speed at all times and in fact many customers will experience speeds much faster than the average we have stated.

We have reviewed our internal complaints handling system and it appears that the complainant was experiencing what he considered to be slow mobile broadband speeds during the hours of 8pm and 11pm, which is generally a peak time and as such speeds would usually be slower than during non-peak times. The speeds the complainant experienced were within the standard performance levels of mobile broadband and we do not consider the speeds he experienced to be fault related. As mentioned above, our Capacity Planning team identified a change in traffic loads on the ceil site through their standard reporting processes, which was independent of the complainant's complaint to the Advertising Standards Authority, and increased the capacity on the cell site.

As our average speed claim is based on using international recognised standards we do not consider that Telecom's claim that our mobile network averages a download speed of four megabits per second is misleading

Conclusion

A breach of Rule 2 of the Code of Ethics requires the delivery of false or misleading information. The website statements under examination do not fall into this category. The stated average download speed of four megabits is the average download speed experienced by our customers across our network. Telecom does actively monitor its mobile network and responds to unexpected problems, such as faults or changes in demand.

Accordingly the determination of the Board that complaint received fails to be a breach of Rule 2 and Basic Principle 4 of the Code of Ethics is sought and that the complaint be accordingly not upheld.
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	COMPLAINT NUMBER
	13/181

	APPEAL NUMBER
	13/028

	COMPLAINANT
	S. Clark

	ADVERTISER
	Telecom New Zealand Limited

	ADVERTISEMENT
	Telecom Website

	DATE
	24 July 2013

	OUTCOME
	Declined


SUMMARY

The Advertising Standards Complaints Board ruled on 11 June 2013 the Complaint made by S. Clark against Telecom New Zealand Limited was not upheld.

The Complainant appealed the Decision submitting that evidence provided had been misinterpreted to an extent that it affected the Decision.

The Chairman noted the Complainant’s frustration with the standard of service received from the Advertiser and in their view this was at odds with the claim made in the advertisement that engineers would react “straight away” to network issues. However, in the Chairman’s view the Complaints Board had discussed the matters raised on appeal and the evidence had not been misinterpreted. As such, she held there were no grounds to allow the appeal.
Please note this headnote does not form part of the Decision.
CHAIRMAN’S RULING

The Chairman viewed the application for appeal. She noted that there were five grounds upon which an appeal was able to proceed. These were listed at Clause 6(c) of the Second Schedule of the Advertising Standards Complaints Board Complaints Procedures and were as follows:


(i)
The proper procedures have not been followed. 

(ii)
There is new evidence of sufficient substance to affect the decision. 

(iii)
Evidence provided to the Complaints Board has been misinterpreted to the extent that it has affected the decision. 

(iv)
The decision is against the weight of evidence. 

(v)
It is in the interests of natural justice that the matter be reheard. 

In considering appeal application, the Chairman noted that the Complainant’s experience had indicated to them that the statement in the advertisement about real time reaction of the engineers to problems was not true for them and therefore misleading.  The Complainant also disagreed with some aspects of the Advertiser’s response.
While acknowledging the concerns of the Complainant and the frustrations they had with the service received, in the Chairman’s view, these matters had been fully considered by the Complaints Board during its deliberation and the evidence had not been misinterpreted.

The Chairman said disagreement with the Decision of the Complaints Board was not in itself grounds upon which an appeal could proceed.  She said that in her view the proper procedures had been followed, no new evidence of sufficient substance had been provided, the evidence provided had not been misinterpreted, the Decision was not against the weight of evidence and there were no grounds under natural justice to allow the appeal.
Accordingly, the Chairman ruled that there were no grounds on which the appeal should proceed and as such the application for appeal be declined. 

Chairman’s Ruling: Appeal application Declined
Description of Advertisement
The website advertisement for Telecom (www.telecom.co.nz) was headed 

“Our Smartphone Network

“New Zealand’s smartest mobile network”

Amongst the claims made about the network service Telecom said it had mobile data had a download speed of 4MB/s. and stated “We monitor the mobile network in real time so that our engineers can react straight away to changes in demand or unexpected problems 

appeal application FROM s. clark

I want to appeal this decision on the grounds C) Evidence provided to the Chairman of the Complaints Board has been misinterpreted to the extent that is has affected the decision. I will forward the emails I sent to telecom and their replies. (please note that there was phone conversations that I ask for a reply in writing and they refused )
My main complaint is the wording which says "That sort of performance doesn't come about by chance. We monitor the mobile network in real time so that our engineers can react straight away to changes in demand or unexpected problems"
my main complaint was about the statement above and the wording STRAIGHT AWAY ! If you look up Straight away in any dictionary it is a adverb and means at once OR immediately . This statement is not true because as in my case all factors outside telecoms control (that's what they are talking about when they refer to their terms and conditions on this matter) were not a factor in the slow speed, ie off shore servers , sudden in flux of people in to wairoa, weather, poor signal, my iphone faulty, all these factors were eliminated buy their tech people .
This problem was a slow increase in load on their cell site, if everything they say in their add was the truth should have been fixed straight away or before the speed got down to well below useable speeds .
Their response to me was we have no plans to fix it any time soon (this is not straightaway like their ad says) and I should join 2degrees if they have better speed.
I would like to point out that the speed was good in wairoa when I first stated using the 3g there and slowly got worse and worse to it was so slow it was unusable most of the time. The other thing I would like to point out is that they say it was just peak times the speed was bad, in many conversations on the phone I told them it was almost all the time so this statement is not true also 

Also if you read one of the replies in my emails they say that they can react straight away if they want to this is not what the statement in their add says it says "straight away "

SUMMARY OF COMPLAINTS BOARD DECISION

The website advertisement for Telecom (www.telecom.co.nz) promoted “New Zealand’s smartest mobile network.”  Amongst the claims made about the network service were that the mobile network was monitored in real time so that engineers could react “straight away” to unexpected issues. It also claimed that it could provide a mobile data had a download speed of 4MB/s. 

The Complainant said these two claims were misleading as nothing was done when they had called about a 3G data download issue on a cell tower. The Complainant also said the way the Advertiser calculated its average download speed of four megabits per second was also misleading.

Turning to the first claim, the Complaints Board said it articulated the Advertiser’s intent and its overarching philosophy regarding the quality of service it provided rather than an individual’s customer service experience. It was satisfied that the network was monitored in real time and noted an actual response depended on the issue rather than the Complainant’s more literal interpretation of requiring a response to their personal call. 

When considering the Complainant’s concerns about the download speed, the Advertiser stated: “The calculations use international recognised methods, and are based on the 3rd Generation Partnership Project standards … we make it clear this is an average download speed …”.

The Complaints Board accepted the Advertiser’s response that the claim was based on internationally recognised standards and said it was realistic that there were variables that may impact on download speeds and service but said this did not make the claim misleading.  
The Complaints Board ruled to Not Uphold the complaint.
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