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12/689

	COMPLAINT NUMBER
	12/689

	COMPLAINANT
	C. Turner

	ADVERTISER
	Nosh Food Market

	ADVERTISEMENT
	Nosh Food Market Direct Mail

	DATE OF MEETING
	21 February 2013

	OUTCOME
	Settled


Complaint:  The direct mail advertisement for Nosh Food Market showed a bottle of Stingray Bay Sauvignon Blanc available for purchase for $9.99 per bottle, at a saving of $11.

Complainant, C. Turner, said:  in part, “was the advertising truthful; had the wine been retailed at $20.99 shortly before the advertisement appeared?”
The relevant provisions were Basic Principle 4 and Rule 2 of the Code of Ethics.
The Advertiser, Nosh Food Market, said: “Regarding the inaccuracy around Stingray Bay Sauvignon Blanc pricing/saving— this, quite simply, was an internal oversight and in fact the saving should have reflected $10.00 this was by no means a deliberate action but a flaw with this particular product’s pricing in our system. We have traced and rectified this internally and apologise for misleading or inconveniencing any customers.”


The Chairman noted the explanation from the Advertiser that steps had been taken to rectify the internal oversight which led to the incorrect saving being advertised. Noting this self regulatory action, said that it would serve no further purpose to place the matter before the Complaints Board.  The Chairman ruled that the matter was settled.

Chairman’s Ruling: Complaint Settled
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	COMPLAINT NUMBER
	12/689

	APPEAL NUMBER
	13/007

	APPLICANT
	C. Turner

	ADVERTISER
	Nosh Food Market

	ADVERTISEMENT
	Nosh Food Market Direct Mail

	DATE OF MEETING
	12 March  2013

	OUTCOME
	Declined


SUMMARY

The Chairman of the Advertising Complaints Board ruled on 21 February 2013 that the complaint made by the Applicant was settled. The Applicant appealed the Ruling. 

This application was considered by the Chairperson of the Appeal Board.  The Chairperson noted the Applicant’s argument that the Chairman should have required the advertiser to provide evidence that the wine had in fact been on sale recently at $19.99.

The Chairperson noted that the opportunity for advertisers to acknowledge errors had been made was a key part of advertising self-regulation.  The Chairperson noted the Complainant ad challenged the accuracy of the price of wine in the Nosh Food Market advertisement.  In response, the Advertiser acknowledged an error had been made in the advertising and apologised.  In the Chairperson’s view, this was part of the self-regulatory process.  The Chairperson also noted the Chairman had the discretion to settle complaints where she considered action equivalent to that the Complaints Board could require (removal of the advertisement) had been taken.

In the Chairperson’s view, none of the material supplied by the Applicant met the grounds on which an appeal could be granted and the Chairperson ruled that the application for appeal be declined.
[No further action required] 
Please note this headnote does not form part of the Decision.

CHAIRPERSON’S RULING
The Chairperson viewed the application for appeal. He noted that there were five grounds upon which an appeal was able to proceed. These were listed at Clause 6(c) of the Second Schedule of the Advertising Standards Complaints Board Complaints Procedures and were as follows:


(i)
The proper procedures have not been followed. 

(ii)
There is new evidence of sufficient substance to affect the decision. 

(iii)
Evidence provided to the Complaints Board has been misinterpreted to the extent that it has affected the decision. 

(iv)
The decision is against the weight of evidence. 

(v)
It is in the interests of natural justice that the matter be reheard. 

The Chairperson noted the Complainant based the appeal on grounds of natural justice, submitting that the Chairman should have required the advertiser to provide evidence that the wine had in fact been on sale recently at $19.99.

The Chairperson noted that the opportunity for advertisers to acknowledge errors had been made was a key part of advertising self-regulation.  The Chairperson noted the Complainant had challenged the accuracy of the price of wine in the Nosh Food Market advertisement.  In response, the Advertiser acknowledged an error had been made in the advertising and apologised.  In the Chairperson’s view, this was part of the self-regulatory process.  The Chairperson also noted the Chairman had the discretion to settle complaints where she considered action equivalent to that the Complaints Board could require (removal of the advertisement) had been taken.

The Chairperson acknowledged that the Complainant disagreed with the Chairman’s Ruling to settle the complaint. He confirmed, however, that disagreement with a decision was not, in itself, a ground upon which a Chairman’s Ruling could be appealed. He said that there was nothing else in the application for appeal which met one of the grounds upon which an application could be accepted.

Accordingly, the Chairperson ruled that there were no grounds on which the appeal should proceed and as such the application for appeal was declined. 

Chairperson’s Ruling: Appeal application Declined
Description of Advertisement

The direct mail advertisement for Nosh Food Market showed a bottle of Stingray Bay Sauvignon Blanc available for purchase for $9.99 per bottle, at a saving of $11.

APPEAL APPLICATION FROM C. TURNER

I wish to appeal against the Chairman’s ruling of “settled”.

The advertiser admits to an error but still claimed that a bottle of wine offered for $9.99 had previously been sold at $19.99. The Commerce Commission had indicated that where price reductions are claimed the comparison must be between the present price and a recent price.

Natural justice should have required the chairman, before making [her] decision, to have asked the advertiser to provide evidence that the wine had in fact been on sale recently at $19.99.

SUMMARY OF CHAIRMAN’S RULING

The Chairman noted the explanation from the Advertiser that steps had been taken to rectify the internal oversight which led to the incorrect saving being advertised. Noting this self regulatory action, said that it would serve no further purpose to place the matter before the Complaints Board.  The Chairman ruled that the matter was settled.
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