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12/636

	COMPLAINT NUMBER
	12/636

	COMPLAINANT
	D. Anton

	ADVERTISER
	The Vitamin Club Limited

	ADVERTISEMENT
	The Vitamin Club Website

	DATE OF MEETING
	30 January 2013

	OUTCOME
	Upheld


SUMMARY

The website advertisement for the Vitamin Club appeared on Grabone and promoted a supplement called “Glucosamine 1500.*”
The Complainant said the two tablets are required to reach the 1500 dose which is not what the label on the bottle pictured in the advertisement suggested, therefore the advertisement was misleading. 
While the Complaints Board acknowledged the self-regulatory action undertaken by the Advertiser to remove the remaining stock, and the refund given to the Complainant, the majority of the Complaints Board said the likely consumer take out from the advertisement would be that the “1500*” would represent the glucosamine content of each pill.

It also emphasised that advertisements of this type were required to observe a high standard of social responsibility. Therefore, given the confusing nature of the advertisement with regard to each tablet’s potency, the majority Complaints Board ruled to Uphold the complaint. 
[Advertisement to be removed]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman directed the Complaints Board to consider the advertisement in terms of Principles 2 and 3 of the Therapeutic Products Advertising Code.  This required the Complaints Board to consider whether the advertisement was truthful and balanced and whether the advertisement observed a high standard of social responsibility.  

As in all cases, the Complaints Board said that where a claim in an advertisement was challenged by a complainant, the onus fell on the Advertiser to provide the Complaints Board with substantiation of that claim.

The Complaints Board then turned to the response from the Advertiser and noted where it stated: “Firstly I would like to advise that the complainant has made contact directly with me and full refund for their purchase was made on Nov 29th 2012. (The refund was made on the basis that we always offered a full repayment of all monies if a customer was unhappy with any purchase for any reason). 

The Advertiser continued: “With regard to the product I certainly had/have no intention of misleading anyone. The product title displayed on the bottle is ' Glucosamine 1500 Chondroitin 400 MSM 100 (dosage -2 Tablets per day)'(This title does not mention grams).

The rear label clearly states the total ingredients (in grams) of each serving/tablet and again recommends the daily dosage of 2 tablets ... I can also confirm that I am in the process of closing this business and if there any problem I am happy to destroy the few bottles of Glucosamine (45) that remain in stock.”
While the Complaints Board acknowledged the self-regulatory actions undertaken by the Advertiser to remove the remaining stock, and the refund given to the Complainant, the majority of the Complaints Board said the likely consumer takeout – and assumption of most people - would be that each pill contained 1500mg of chondroitin despite the chondroitin content of each pill being listed as 750mg later in the advertisement and the inclusion of an asterisk in the product’s title. 
It was also of the view that the Advertiser’s response that the product’s title (Glucosamine 1550*) “did not mention grams” had the potential to further contribute to customer confusion.  
The Complaints Board emphasised that Advertiser’s needed to observe a high standard of social responsibility when advertising therapeutic products. Therefore, while the advertisement had stated the 750mg strength of the tablets and the two tablet dose, the prominence of “1500” without a qualifier in close proximity was likely to mislead or confuse people about the tablet’s glucosamine content, the majority of the Complaints Board ruled that the advertisement was in breach of Principles 2 and 3 of the Therapeutic Products Advertising Code.
A minority of the Complaints Board disagreed. The minority said that Advertiser had repeatedly stated each tablet’s potency with regard to chondroitin as 750mg and had included an asterisk in the product’s name that it said clearly stated two tablets were needed to be taken to achieve a 1500mg dose of chondroitin.   Therefore, the minority of the Complaints Board said the advertisement did not reach the threshold to be in breach of Principles 2 and 3 of the Therapeutic Products Advertising Code. 

However, in accordance with the majority, the Complaints Board ruled to Uphold the complaint.
As a final comment, the Complaints Board said the Therapeutic Advertising Pre-Vetting Service (TAPS) was a user-pays service available to all advertisers making therapeutic claims to help minimise the risk of breaching the ASA Codes of Practice as well as other industry codes and relevant legislation.  Information about TAPS is available at www.anza.co.nz.  It was recommended that therapeutic advertisements use the TAPS process to help with code compliance.

Description of Advertisement

The website advertisement for the Vitamin Club appeared on Grabone and featured an image of a product called “Glucosamine 1550*.” The advertisement also stated:

“This high quality formula (2 tablets per day) delivers 1500mg of Glucosamine Sulphate 

“Actual amount Per Tablet - % Daily Value
Glucosamine Suphate 750 mg -*”

Complaint FROM D. ANTON
Here is the information I would like to submit to the ASA regarding the website advertising on the Grab One and The Vitamin Club websites.

I would like to make a complaint about the advertisment on these sites (for the following product) as they advertised the product Glucosamine 1500 Chrondroitin 400 and MSM 100 when the product advertised does not contain the advertised levels. I believe that this advertising misleads consumers as to the actual product description. Also, I believe that the product labelling is misleading as the information about the product description is incorrect with the levels being half what is indicated. While the advertising and also the label show the dosage is two tablets, it does not say one needs to take the stated dosage to get what is advertised above.

The advert should state should state what you are actually being sold, not what the possible dosage could be when one takes two tablets of the product displayed.

I believe that this website advertisement is very misleading and I request that the ASA review this advertisement.
FURTHER CORRESPONDANCE FROM THE COMPLAINANT
Hi, I beleive that the image of the lable of this product is misleading. It states Glucosamine 1500 Chronroitin 400 and MSM 100, but the product has half these levels. While it says the dosage per day is two tablets, it does not say that the levels are from having to take the two tablets making the label in the image misleading and the image on the page can mislead the buyer. The larger text of the main label draws the attention of the buyer and its not true.

Most products that write 1500 actually contain 1500mg and I attached two products from another site that have this.

This product was purchased from another site and although in the fine text it says that these tablets contain half the dosage, the labelling should not have the recommended dosage but the actual levels of each tablet like other products.

Therapeutic Products Advertising Code

Principle 2 – Advertisements must be truthful, balanced and not misleading. Claims must be valid and have been substantiated.

Principle 3 – Advertisements must observe a high standard of social responsibility.

Response from Advertiser, the vitamin club limited
Confirming I am receipt of your correspondence regarding the above complaint.

Firstly I would like to advise that the complainant has made contact directly with me and full refund for her purchase was made on Nov 29th 2012. (The refund was made on the basis that we always offered a full repayment of all monies if a customer was unhappy with any purchase for any reason).
…
With regard to the product I certainly had/have no intention of misleading anyone.

The product title displayed on the bottle is ' Glucosamine 1500 Chondroitin 400 MSM 100

(dosage -2 Tablets per day)'

(This title does not mention grams).

The rear label clearly states the total ingredients (in grams) of each serving/tablet and again recommends the daily dosage of 2 tablets.

Again I submit that I certainly had no intention of misleading anyone.

I am a sole trader and confirm that no other parties were employed or used in relation to this offer.

I can also confirm that I am in the process of closing this business and if there any problem I am happy to destroy the few bottles of Glucosamine (45) that remain in stock.

This supplement business has in fact been an unsuccessful venture for me and I am already in the process of closing this.

I do seek your favourable response in this matter and again assure you of my best intentions.
Response from media, grabone
D. Anton expressed concern that GrabOne mislead potential customers about the strength of a health supplement product versus how many pills they had to take to receive that strength. The deal ran on 8th November.

We have investigated and have come up with a few conclusions:

1. We are advertising 90 "Glucosamine 1500" tablets for $16. We state 'suggested use: as a dietary supplement take two tablets daily with a meal.' We also give a disclaimer and warning.

2. The merchants' website (this was provided in your original collateral) also says the same thing: advertises 90 Glucosamine 1500 tablets, and states 'suggested use: as a dietary supplement take two tablets daily with a meal.'

3. The process of signoff is as follows: a GrabOne copywriter writes the ad, we send it to the merchant for approval, they come back to us with any changes, and once they're happy with their ad and that is it a fair representation of their product or service, we publish it in our system. This merchant has undergone the normal signoff processes.

4. We are under the impression that we don't have any control over what merchants put on their own websites and are not accountable for it.

5. We rely on our merchants to give us correct and accurate information, and we see our ad as very closely aligned to the merchant's own website advertising.

6. If this product was meant to be advertised as 90 Glucosamine 750 tablets (i.e. take two tablets to receive a 1500 dosage), we were not to know based on the information supplied by the merchant and what is also advertised on their website.

I trust that this is a sufficient explanation from our point of view.

Please don't hesitate to give me a call or email if you require anything else from me or GrabOne.
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