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12/634

	COMPLAINT NUMBER
	12/634

	COMPLAINANT
	A. Spears

	ADVERTISER
	Frucor Beverages Limited

	ADVERTISEMENT
	Mountain Dew Website

	DATE OF MEETING
	30 January 2013

	OUTCOME
	Not Upheld


SUMMARY

The website advertisement for Mountain Dew (www.mountaindew.co.nz) promoted a competition inviting people to participate online where participants were required to transform a street art image into a 3D sculpture.  
The Complainant said the advertisement for the competition was irresponsible as it glorified graffiti and encouraged children to “become criminals using the prize of $20,000” as an incentive.
The Complaints Board said the online competition was for a recognised art form as opposed to the illegal activity known as “tagging.” It said people entering the competition would likely be young artists or computer programmers who had the talent and ambition to make a 3D sculpture.
The Complaints Board also said the name of the competition - “Beyond the Wall” - further removed the concept of the competition away from tagging and into the online environment.  

The Complaints Board ruled to Not Uphold the complaint.
[No further action required]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principle 4 of the Code of Ethics. This required the Complaints Board to consider whether or not the advertisement had been prepared with a due sense of social responsibility to consumers and to society.

The Complaints Board then turned to the response from the Agency on behalf of the Advertiser and noted where it stated: “The Mountain Dew 'Beyond the Wall' campaign encourages the public (13 years and older) to create graffiti art in the digital realm, rather than on the streets. This is a non-destructive art form and we believe it offers youth a positive and modern outlet for their creativity. The advertising clearly distinguishes between on-line activity and that which occurs in the 'real' world … The. web content does not depict inappropriate or socially irresponsible behaviour. There is nothing inherently irresponsible or anti-social about the use of graphics derived from or references to this particular art form.”

The Agency continued: “The use of and/or reference to graffiti art does not of itself equate to anti-social activity or property vandalism … Graffiti art is a recognized art form and has many applications which are entirely lawful and artistic.”

Looking at the advertisement, the Complaints Board agreed with the Agency on behalf of the Advertiser that the competition was for the legitimate art form of graffiti art as opposed to the illegal activity known as “tagging” which it said was territorial property vandalism. The Complaints Board also said the name of the competition - “Beyond the Wall” - further removed the concept of the competition away from tagging and into the online artistic environment.  

The Complaints Board also noted the gallery of images and videos that showed artists at work making their creations in the studio and included commentary from the artists about their work and showed the creative process of transforming a street art image into a 3D sculpture. While videos in the advertisement showed artists using cans of spray paint to create their initial designs, the Complaints Board said the distinction between street art and tagging was an important one to make and said despite cans of spray paint also being the tool of choice for taggers and vandals entrants in the Beyond the Wall competition would likely be young artists or computer programmers who had the talent and ambition to make a 3D sculpture. 
Taking these considerations into account, the Complaints Board ruled that the advertisement had been prepared with a due sense of social responsibility to consumer and to society and, as such, was not in breach of Basic Principle 4 of the Code of Ethics.
Accordingly, the Complaints Board ruled to Not Uphold the complaint.

Description of Advertisement

The website advertisement for Mountain Dew advertised a competition that invited people to participate in an online graffiti art competition.  The promotion was called “Beyond The Wall” and was written in a stylised street art style. The promotion stated, in part:

“Create 3D

Street Art

And you could pocket

$20,000”

Complaint FROM A. Spears
I have reported this advertisement to the Auckland Council Grafitti Hotline senior staff, who have assured me that they take the matter most seriously and will be investigating this advertising through the correct channels. I have also spoken to our local police about this and they are in full agreement with my opinions and reasons for this advertisement being investigated - and hopefully removed!

This is a copy of an email (and links) that I have sent to the Auckland Council.

Whilst looking at the game website that my son and his friend were playing on in the weekend, I came across some advertising that I think needs closer investigation and attention.

The website is pogo.co.uk which is a gaming site for kids, teens and adults. It is worldwide accessible and has a lot of local advertising as well as international stuff. At the end of this email I will attach two links for you to look at.

My concern is that Mountain Dew has targeted this site (and possibly others for all we know) with a most irresponsible advertisement, this has been done with a pre-meditated intention to gain the attention of society's young people and to encourage them to commit criminal acts.

The advertisement glorifies grafitti. It presents a clip of a young person holding a spray can and spraying on a wall. It advertises grafitti as 'street art'. As we all know, when spray cans fall into the 'wrong' hands it can lead to the sniffing of the contents, grafitti and then onto further kinds of destructive behaviour and offenses. I think, as a parent, that this kind of advertising is the worst I've ever come across - it is encouraging children to become criminals using the prize of $20,000 as the proverbial carrot!!

It has been suggested that I contact Mountain Dew directly. However, I am a member of the public and a parent. I am not in the position of 'power' with the law-of-the-land behind me to back up my comments. I believe this is a serious matter and one for somebody with the knowledge of laws surcounding both grafitti and advertising as well as the 'bigger picture' of where all this leads to. Somebody must point out, to the advertisers, the dreadful errors they've made before it is too late. (Grafitti, paint sniffing leading to use of other drugs, criminal behaviour, crimes to gain money for paint and drugs and sick young people with brain and respiratory damage!) We have enough criminal behaviour to deal with without the irresponsible encouragement from such advertising!!

What on earth are these people thinking of!

You will notice along the bottom of the advertisement wording such as "Beyond the wall", "mission" (which just encourages kids by making them think they are on some 'heroic' mission), "See what's on the street", "create 3D street art", "make art to win cash". The visual combined with the words is enough to send kids out to the street walls and start spraying everything in sight and photograph it. It is encouraging youth to think "it's on an advert so it must be ok to do" and "it is cool to do this stuff and the advert has given me permission so it is ok" - it also encourages youth to encourage their friends to do it too. Those who may choose not to partake will be at risk of peer pressure and ridicule
This advertisement has already reached an audience because it is being followed on facebook and twitter - see the advert for "stay in the loop, follow us on facebook"

This advertisement has appeared on 2 game pages on the game website my son and his friend (and even myself) play on.

http://uk.pogo.com   - this is the game site, although a UK site it has local advertising http://www.mountaindew.co.nz/
I think it is important to protect our youth before they get themselves into trouble - if we can. Peer pressure and being a young person is hard enough without this kind of irresponsible encouragement from so-called 'adults'!

Seeing this has made me (and the adults in my family) quite angry. I can't believe adults would be so irresponsible - especially knowing the great cost that society pays collectively to remove this kind of rubbish from our street walls and private property. It is also very disturbing when considering the bigger picture!

On behalf of both the adults and children of my family (and friends) I really hope that you will be able to do something about this poor-taste advertising!
Code of Ethics

Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Response from Agency, COLENSO BBDO ON BEHALF OF THE ADVERTISER, FRUCOR BEVERAGES LIMITED
S. Wright is on annual leave at present. I am accordingly responding to your letter dated 3 December 2012 regarding the complaint received in relation to Frucor Beverages Limited's (Frucor) website content relating to its Mountain Dew 'Beyond the Wall' promotion.

You have referred to the Code of Ethics - Basic Principle 4. We believe that the web content in question was prepared with a due sense of social responsibility and constitutes the responsible promotion of Mountain Dew in conjunction with an accepted art form, the use of which is understood to reduce rather than increase instances of tagging.
 Please be assured that it was never our intention to. encourage any illegal or unethical behavior.

The complaint

The essence of the complaint appears to be that depictions of graffiti art ought not to be used in advertising generally, as:

1. Tagging is property vandalism, anti-social, creates a cost to society and is offensive.

2. The use of graffiti art in advertising constitutes the pre-meditated and intentional desire to encourage youth to commit criminal acts.

3. Spray cans can be used for sniffing and tagging, which it is claimed can lead to further kinds of destructive behavior and offences.

Our response

Graffiti art and tagging are not synonymous. The Mountain Dew 'Beyond the Wall' campaign encourages the public (13 years and older) to create graffiti art in the digital realm, rather than on the streets. This is a non-destructive art form and we believe it offers youth a positive and modern outlet for their creativity. The advertising clearly distinguishes between on-line activity, and that which occurs in the 'real' world.

It is submitted that the web content in question;

a)
 does not contain images of tagging or any other illegal activity, and does not encourage the commission of tagging or any other illegal activity;

b)
was not intended to encourage youth to participate in criminal acts, but rather promotes an online only graffiti art competition using innovative 3D graphic computer programming; and

c)
does not encourage the use of spray cans, but rather online mouse actions by which participants are encouraged to use computer graphics as a creative outlet
Use of graffiti art in advertising

The question whether the use of graffiti-style graphics in an advertisement fails to observe the requisite degree of social responsibility has previously been ruled on by the Board in Complaint 04.438 (Telecom New Zealand advertisement for Boost Mobile).

In that case, the complainant considered that it was not socially responsible for an advertisement to give the perception that graffiti was good and cool, as it encouraged the illegal practice- of tagging. The Chairman ruled that although the advertisement contained graffiti style graphics, this was acceptable in the context of the advertisement. He was accordingly of the view that it had been prepared with a due sense of social responsibility and did not reach the threshold to effect a breach of the Code. The present advertising is similar. There is no suggestion at ail that illegal tagging is cool, or that anything beyond online participation would be advisable.

The use of and/or reference to graffiti art does not of itself equate to anti-social activity or property vandalism, as has been suggested by the complainant. Graffiti art is a recognized art form and has many applications which are entirely lawful and artistic.

In this ease the graffiti art is lawful and authorized. It is clear that the graffiti art being encouraged is the production of online art, which a computer graphics programme (designed using motion sensor cameras with the help of well-known and professional graffiti artist Haser) then turns into an online 3D sculpture which other web users may then vote for.

The complainant has taken issue with the following words used in the web content:

"Beyond the wall", "mission", "See what's on the street", "Create 3D street art", and "make art to win cash".

We deal with each set of terminology below:

a)
The words "Beyond the wall" refer to the application of the 3D computer graphics programming imbedded in the online game, which turn otherwise 2D online graphics into a 3D image which appears to go "beyond the wall". The clear thrust of the web content is that users can achieve online something that appears 3D.
b)
The word "mission" has been used in a popular and innocent sense for decades. Youth refer to taking a trip to the dairy as "going on a mission" to the dairy. There is nothing inherently socially irresponsible about the use of that terminology. In any event, even if children did believe that participation in the game amounted to a 'heroic mission", it is submitted that there would be nothing improper about that as participation in the online game is not improper.

c)
The words "See what's on the street" are in small font below the bold word "Gallery". When clicked on, those words lead the online user to what is clearly a gallery of web images showing online entries to the competition. Nowhere does the link show anything which appears to be illegal activity which has taken place in the real world.

d)
The words "Create 3D street art" are in small font below the bold word "Studio". When clicked on, those words lead the online user to the functional page on which the online 3D art may be created. It is absolutely clear that what is intended is the creation of street styled art online via the medium of the online graphics programme.

e)
The words "make art to win cash" lead the online user to a web page which enables them to click on a link to the online art creation page or to vote on another participant's creation. There is no suggestion at all that users should go out into the real world to create art or that such art would enable them to participate in the competition.
The web content does not depict inappropriate or socially irresponsible behavior. There is nothing inherently irresponsible or anti-social about the use of graphics derived from or references to this particular art form. The web content in question encourages nothing more than the participation by web users in an online game involving a recognized art form
We are not aware of any person other than the present complainant being unhappy about the web content in question.

We are committed to doing our best to comply with the Advertising Standards Codes and to complying with our social responsibilities to consumers.

Please let me know if you require any further information.
� See (for example) www.radionz.co.nz/news/regional/111955/council-sets-new-anti-graffiti-target





6

[image: image1.png]