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12/608

	COMPLAINT NUMBER
	12/608

	COMPLAINANT
	D. Chapman

	ADVERTISER
	Microsoft New Zealand Ltd

	ADVERTISEMENT
	Microsoft Website

	DATE OF MEETING
	5 December 2012

	OUTCOME
	Upheld


SUMMARY

The website advertisement (http://windows.microsoft.com/en-NZ) contained the headline “Great upgrade, great deal”. Below the heading was stated “For a limited time, upgrade to Windows 8 Pro for a special price. See full offer details below.*” The advertisement offered two options to purchase the software upgrade. The consumer could download the Windows 8 Pro upgrade for $49.99, or they could purchase the same upgrade at a participating retailer for the RRP of $89.99.
The Complainant said the website advertised the Windows 8 Upgrade for the Downloadable version for $49.99, without any installation media. However, it also states that you can purchase Windows 8 Pro for $89.98 from participating retailers. The Complainant said “upon further investigation it turns out that the $89.99 RRP is actually only a ‘Windows 8 Pro Upgrade’ version (this does contain the installation Media) not the Full Retail version as it implies in the wording.” They considered the wording misleading as it had the potential for the reader to think that they purchasing a full “Windows 8 Pro” version and not the Upgrade.

The majority of the Complaints Board said listing different prices for the upgrade versions along with the language used in the advertisement had the potential to confuse consumers. The majority said the advertisement contained a level of ambiguity and meant the distinction between the upgrade versions of Windows 8 Pro and the full version of the software was not clear.  Accordingly the majority of the Complaints Board ruled that the advertisement was in breach of Rule 2 of the Code of Ethics and had not been prepared with a due sense of social responsibility as required by Basic Principle 4 of the Code of Ethics.  The minority of the Complaints Board disagreed. It said that the language used to describe the two ways in which the consumer could purchase the software upgrade was clear, and it was reasonable for the Advertiser to assume consumers would have a certain amount of knowledge about the difference between purchasing an upgrade to current software and upgrading by purchasing a complete version of the software
In accordance with the majority view, the Complaints Board ruled to uphold the complaint.

[Advertisement to be removed]
Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision
The Chairman directed the Complaints Board to consider the advertisement in terms of Basic Principle 4 and Rule 2 of the Code of Ethics.  This required the Complaints Board to consider whether or not the advertisement contained anything which, either directly or by implication, was likely to deceive or mislead the consumer and if it had been prepared with a due sense of social responsibility to consumers and to society.
The majority of the Complaints Board was of the view that listing different prices for the upgrade versions along with the language used in the advertisement had the potential to confuse consumers. In particular, the majority considered the statement in the advertisement to “... upgrade to Windows 8 Pro for a special price” and “or you can buy Windows 8 Pro for $89.99 RRP” could refer to both the upgrade software and purchasing the full version of the product.  It noted the response from the Advertiser that the offer needed to be read in the context of the whole advertisement which was promoting the upgrade product.  The majority also acknowledged the Advertiser’s willingness to amend the web page subject to complaint to further emphasis the offer that was being made.
The majority took into account qualifying statements had also been included in the advertisement but in the majority view, they were not sufficiently clear in making a distinction between the upgrade products on offer and the possible interpretation of upgrading to the full version of Windows 8.
The majority said the advertisement contained a level of ambiguity and this meant the distinction between the upgrade versions of Windows 8 Pro and the full version of the software was not clear.  Accordingly the majority of the Complaints Board ruled that the advertisement was in breach of Rule 2 of the Code of Ethics and had not been prepared with a due sense of social responsibility as required by Basic Principle 4 of the Code of Ethics. 
The minority of the Complaints Board disagreed. It said that the language used to describe the two ways in which the consumer could purchase the software upgrade was clear, and it was reasonable for the Advertiser to assume consumers would have a certain amount of knowledge about the difference between purchasing an upgrade to current software and upgrading by purchasing a complete version of the software. As such the minority of the Complaints Board said the advertisement was not likely to deceive or mislead the consumer and had been prepared with a due sense of social responsibility.  

In accordance with the majority view, the Complaints Board ruled to uphold the complaint.

Description of Advertisement

The website advertisement (http://windows.microsoft.com/en-NZ) contained the headline “Great upgrade, great deal”. Below the heading was stated “For a limited time, upgrade to Windows 8 Pro for a special price. See full offer details below.*” The advertisement offered two options to purchase the software upgrade. The consumer could download the Windows 8 Pro upgrade for $49.99, or they could purchase the same upgrade at a participating retailer for the RRP of $89.99.
Complaint from D. chapman
Microsoft website is currently advertising Windows 8 Upgrade for the Downloadable version costing $49.99 (NZD). This is the Download version only and does not have any installation Media.

However as per the attached image, it also states that you can purchase Windows 8 Pro for 89.98 from participating retailers. It states: “Or you can buy Windows 8 Pro for $89.99 RRP at a participating retailer.” 

Upon further investigation it turns out that the $89.99 RRP is actually only a “Windows 8 Pro Upgrade” version (this does contain the installation Media)not the Full Retail version as it implies in the wording.

I believe that this wording is miss leading and has the potential for the reader to think that they purchasing a full “Windows 8 Pro” version and not the Upgrade.

The full version actually retails at a starting price of $197 New Zealand. See (http://pricespy.co.nz/#rparams=ss=Windows%208%20Pr)
Relevant Code

Code of Ethics

Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).

Response from Advertiser, MICROSOFT NEW ZEALAND LIMITED
Microsoft Website Advertisement - Complaint 12/608

1. Thank you for your letter dated 12. November 2012 inviting Microsoft's comments in response to D. Chapman's complaint that the advertisement of Microsoft Windows 8 Pro operating system software on Microsoft's New Zealand website (Advertisement) breaches the Advertising Standards Authority's Code of Ethics.

The Advertisement is not misleading or deceptive

2. The Advertisement promotes a limited time offer to purchase a Windows 8 Pro product for a special price for customers upgrading from a prior version of Windows. The offer promoted is for a price of $49.99 for a downloadable version and $89.99 (RRP) to buy the product from a retailer.

3. The retailer product is more expensive because it is a physical, packaged product, and includes installation media. This allows the consumer to install the product from the DVD media rather than downloading the product online. The retailer product may be preferable to a consumer who, for example, prefers a physical product or who does not want to incur internet charges for the download.

4. Both are different methods of distributing the same Windows 8 Pro software upgrade, which (as an upgrade) requires the PG on which it is installed to have a licensed copy of a qualifying prior version of Windows from which to upgrade.

5. D. Chapman's complaint is that the Advertisement is misleading: that the words "or you can buy Windows 8 Pro for $89.99 RRP at a participating retailer" may lead a consumer to believe that the price is for "a full Windows 8 Pro version and not the Upgrade". Microsoft assumes the "full Windows 8 Pro version" that D. Chapman refers to is the Windows 8 Pro System Builder product, which allows a customer to install Windows 8 Pro on a PC that the customer builds for personal use or as an additional operating system running in either a local virtual machine or in a separate partition.

6. Microsoft's view is that the Advertisement is not misleading or deceptive when viewed as a whole.
Advertisement must be taken as a whole

7. The Advertisement refers only to an upgrade product. There are repeated references throughout the Advertisement to "upgrade to Windows 8 Pro", the "upgrade assistant" tool and "upgrade licenses". There is no text in the Advertisement which refers to a "full" version, an OEM version or the system builder version.
8. The words "or you can buy Windows 8 Pro for $89.99 RRP..." must be read in context with the surrounding text:
9. The distinction in price reflects the different methods of distribution, not the software product advertised. There is no indication that the "Windows 8 Pro" product referred to as downloadable is a different product than the "Windows 8 Pro" product which can be bought from a retailer, indeed, the clear implication is that both are the same product distributed in different forms and ways, because of:

(a) 
the use of a larger sized font for the "Upgrade" headline at the top, which makes clear that it describes and applies to both the download option and the retailer option; and

(b)
 the use of the word "or" to reference the product available from a participating retailer, which shows it is an alternative to the download option.
10. In addition, the qualifying requirements for the offer are clearly set out in the Advertisement, tagged by an asterisk after the words "See full offer details below*". These qualifying requirements dearly state that a consumer must already be running one of the specified Windows operating systems on the PC in order to install and use the Windows 8 Pro upgrade product available for the price specified.

11. The Advertisement also directs the user to run the "Windows 8- Upgrade Assistant", which is a tool that scans the customer's current PC to see if it is ready for Windows 8 and then provides a compatibility report which highlights the system requirements. Ibis compatibility report will notify the customer if the PC does not have the required prior Windows version running.

Advertisement focuses on upgrade product

12. During the initial launch period, Microsoft has deliberately chosen to promote Windows 8 Pro products to the genera! consumer market rather than the more expensive Windows 8 Pro Systems Builder product on the basis that the majority of consumers do not in fact require the Systems Builder product.

13. So long as the consumer's PC meets the threshold system requirements identified in the Advertisement, then a consumer need only purchase the upgrade product. The Windows 8 Pro product advertised is the same product with the same functionality as the Windows System 8 Pro Builder version. The only difference between them is the circumstances in which it can be installed and used. The Windows 8 Pro product requires a prior version of Windows operating system instated from which to upgrade. The Windows 8 Pro System Builder version does not.

14. The System Builder product provides exactly the same operating system software, but is only required in particular circumstances. The primary need for the System Builder product is where a consumer has built a PC with no operating system installed at all or where Windows 8 will be an additional operating system in a partitioned PG. This need is comparatively rare (most customers already have a prior version of Windows on the PC), and usually involves a customer with a high degree of computing technical skill and knowledge beyond the general consumer market at which the Advertisement is aimed.

15. Even so, as noted above, the Advertisement seeks to address the risk of misleading consumers who may have thought the $89.93 RRP product might have been the "full" or System Builder product, by clearly specifying in the offer terms of the Advertisement that a consumer must be running a version of previous Windows operating systems in order to take up the offer. Because a qualifying Windows operating system is a requirement to buy the advertised product, it is clear that the advertised product must be the upgrade version and not the "full* version.

Advertisements should be prepared with a due sense of social responsibility

16. In Microsoft's view, given the clear threshold and qualifying requirements to the offer, the Advertisement, is clear as to the Windows 8 Pro product it advertises and is not misleading. Accordingly, the Advertisement is prepared with a due sense of social responsibility.

17. Microsoft is committed to customer satisfaction. While Microsoft does not believe the Advertisement is misleading or deceptive, in breach of the Code of Ethics, it appreciates that consumers have a variety of interpretations of advertising, Microsoft wishes to make sure its advertising is accessible and clear for all consumers and to continue educating consumers about its products. Accordingly, the relevant New Zealand webpage will be redesigned to over-emphasise that the product advertised is an upgrade product. In Microsoft's view this over-emphasis is unnecessary, but avoids any doubt which may arise through a lack of familiarity with, or assumptions about, Microsoft's licensing structure.
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