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12/517

	COMPLAINT NUMBER
	12/517

	COMPLAINANT
	C. Turner

	ADVERTISER
	Lion – Beer, Wine & Spirits (NZ) Ltd

	ADVERTISEMENT
	Steinlager Website

	DATE OF MEETING
	27 September 2012

	OUTCOME
	No Grounds to Proceed


Complaint: A website advertisement (www.steinlager.com/Who-We-Support) featured the Steinlager logo and the All Blacks logo, promoting a competition in which a consumer can win a “Steinlager Experience” with the All Blacks.

Complainant, C. Turner, said: in part, “[t]he advertisement cannot be regarded as a sponsorship advertisement and because the All Blacks are depicted the advertisement breaches Principle 4.3 or the liquor advertising code”, namely that the advertisement had referred to identifiable heroes of the young.
The relevant provision was Principle 4(3) of the Code for Advertising Liquor.

The Chairman noted the Complainant was of the view the Code for Advertising Liquor had been breached.

The Chairman noted the deliberation of the Appeal Board in Complaint 04/253 Appeal 04/46 where, in relation to a similar complaint, it said:

“ … the  Appeal Board noted the wording in paragraph 3 of the preamble to the Code for Advertising Liquor (1 September 2003), where it said:

"In interpreting the Code emphasis will be placed on compliance both with the Principles and the spirit and intention of the Code. The Guidelines are examples, by no means exhaustive, of how the Principles are to be interpreted and applied. Thus many are mandatory requirements. Notwithstanding the foregoing, the paramount consideration is the spirit and intention of the Code. Accordingly, upon complaint, the Advertising Standards Complaints Board is vested with a discretion to ensure a commonsense outcome." 
The Appeal Board concurred with the view of the majority of the Complaints Board, that this did in fact provide the Complaints Board with the discretion to ensure that it could make adjudications on advertisements in a commonsense manner, in accordance with the spirit and intention of the Code, even when the wording in a principle or guideline was mandatory, as was the case in Principle 4 (3) of the Code for Advertising Liquor.

Addressing point 2 above, the Appeal Board acknowledged that the poster was a liquor advertisement which did in fact refer to "heroes of the young". However, the Appeal Board concurred with the majority view of the Complaints Board where it said:

"…the Steinlager advertisement had been on display in a licensed premises and not in a newspaper, and therefore the audience was narrowly targeted and greatly restricted, with the likelihood of minors seeing it minimised. Accordingly, the majority ruled applying a commonsense approach, that it was not in breach of Principle 4(3).  In so ruling, the majority emphasised that this was a special situation and if the advertisement had been situated in a supermarket, where a large number of minors would see it, then it would have taken a different view."  

Accordingly, the Appeal Board was unanimously of the view that the Complaints Board was vested with a discretion to ensure a commonsense outcome and that the discretion had been exercised properly. Therefore, it said the Complaints Board had followed the rules of natural justice and the Decision to Not Uphold the Complaint was not against the weight of evidence.

The Appeal Board ruled the Appeal be Dismissed.”

The Chairman said that to enter the website and view the page subject to the complaint, the consumer must first enter their date of birth to ensure the consumer is over 18 years old. The Chairman considered this mechanism prevents young people from viewing the promotion, and as such prevents a breach of Principle 4(3).

Using the discretion to ensure a commonsense outcome, the Chairman ruled that the advertisement before it was not in breach of Principle 4.3 of the Code for Advertising Liquor.

Accordingly, the Chairman ruled there was no apparent breach of the Advertising Codes, and no grounds for the complaint to proceed.

Chairman’s Ruling: Complaint No Grounds to Proceed
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