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	COMPLAINT NUMBER
	12/414

	COMPLAINANT
	B. Vague

	ADVERTISER
	Air New Zealand

	ADVERTISEMENT
	Air New Zealand Yahoo Website

	DATE OF MEETING
	9 October 2012

	OUTCOME
	Not Upheld


SUMMARY

The website advertisement for Air New Zealand featured on Yahoo.com and contained a number of online banners promoting its “Any Excuse August” Grabaseat fares. 
Banner #1: stated:
“Introducing STANDBY FARES

ALL FLIGHTS

ALL AUGUST which means …
Sure you can stalk your ex online
But you can get closer in person” 
Banner #2 stated:

“Why drunk dial your mates

When you can slur face to face”

The Complainant said the first banner was offensive as stalking was “predatory domestic violence.” The Complainant said the second banner encouraged “out of control drunkenness.” 
Banner #1: Taking into account the audience, medium and context, the majority of the Complaints Board said the advertisement, while in questionable taste, was not threatening and was a humorous attempt by the Advertiser to appeal to its target market. Therefore, the majority ruled the advertisement did not reach the threshold to effect a breach of the Code of Ethics. 
Banner #2: The majority of the Complaints Board said the humour in the second advertisement was of a similar nature to the first advertisement insofar as the reference to “drunk dial your mates.” It was of the view that the references to “drunk dialing and slurring did not reach the threshold to offend against the prevailing community standards, cause serious or widespread offence or the due sense of social responsibility. Therefore, the majority of the Complaints Board ruled the advertisement was not in breach of the Code of Ethics.
[No further action required]

Please note this headnote does not form part of the Decision.
COMPLAINTS BOARD Decision

The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principle 4 and Rules 4, 5, 6 and 7 of the Code of Ethics.  Basic Principle 4 and Rules 4 and 5  required the Complaints Board to consider whether or not the advertisements had been prepared with a due sense of social responsibility and in light of generally prevailing community standards, whether it contained anything which clearly offended against generally prevailing community standards taking into account the context, medium, audience and product (including services).
and if it was likely to cause serious or widespread offence.  The Complaints Board was also required to determine whether or not the advertisements played on fear as provided for in Rule 6 of the Code of Ethics while under Rule 7 of the same Code the Complaints Board had to consider whether the advertisement contained any content that would lend support to unacceptable violent behaviour.
Banner #1: The Complaints Board considered the first advertisement under Basic Principle 4 and Rules 4, 5, 6 and 7 of the Code of Ethics. 
It then turned and noted the information provided by the Advertiser about the grabaseat brand and target market. The Advertiser  stated: “The grabaseat brand typically appeals to young technically savvy consumers, consequently, the Online Banners were designed with this target market in mind … The advertisements are tongue in cheek, and deal with concepts that the target market would associate more with innocuous behaviour and humour than with violence. Such quirky and slightly provocative advertising, crafted to grab the attention of our target market, has been used by the grabaseat brand for some time now and we believe the general public is well aware of this style and the intended humour. Nevertheless, we appreciate that the Online Banners may not have appealed to everyone's sense of humour and we apologise for any offence caused to the complainant.”

The Complaints Board acknowledged the apology from the Advertiser. It then turned to the Advertiser’s response about the first banner and noted where it stated: “The reference to 'stalking your ex' was a play on the phrase "Facebook stalking", a term that has recently entered the public's informal lexicon, and refers to a common practice of following a persons activities by reading their online profiles/interactions on internet based social media sites such as Facebook and Twitter. The Get Closer in Person Banner was directed primarily to a target audience who are well aware of this practice and who use the term "stalk" casually in this context, and not as a reference to violent or threatening behaviour.”
The majority of the Complaints Board said the reference to stalking was a humorous attempt by the Advertiser to appeal to its target market. It also said the reference was in questionable taste but it was not threatening. Therefore, taking into account the audience, medium and context the Complaints Board said the advertisement was not likely to support anti-social or violent behaviour; offend against the prevailing community standards, or cause serious or widespread offence. Nor it did reach the threshold to play on fear. Therefore, the majority of the Complaints Board ruled the advertisement was not in breach of Basic Principle 4, or Rules 4, 5, 6 or 7 of the Code of Ethics

A minority of the Complaints Board disagreed. The minority said the overtones of stalking in the advertisement were not socially responsible message and, while it did not reach the threshold to breach Rules 4, 5, 6 or 7 of the Code of Ethics, the minority said the advertisement had not been prepared with the due sense of responsibility to consumers and to society. Therefore, the minority of the Complaints Board said the advertisement was in breach of Basic Principle 4 of the Code of Ethics. 
However, in accordance, with the majority, the Complaints Board ruled to not uphold the complaint.
Banner #2: The Complaints Board considered the second advertisement under Basic Principle 4 and Rules 4, and 5, of the Code of Ethics.

The Complaints Board then turned to the Advertiser’s response for the second advertisement and noted where it stated: “the aim of the Slur Face to Face Banner was to promote face to face contact (and therefore travel) as opposed to speaking on the phone while playing on the increasingly common (and often humorous) phenomenon of calling while inebriated. The objective of this particular banner was not to promote drinking but to encourage face to face interaction rather than catching up over the phone.”

The majority of the Complaints Board said the humour in the second advertisement was of a similar nature to the first advertisement insofar as the reference to “drunk dial your mates.” It was of the view that the references to “drunk dialing and slurring did not reach the threshold to offend against the prevailing community standards, cause serious or widespread offence or the due sense of social responsibility. Therefore, the majority of the Complaints Board ruled the advertisement was not in breach of Basic Principle 4 or Rules 4 or 5 of the Code of Ethics.
A minority of the Complaints Board disagreed. While the minority said that the references to drunk dialing and slurring did not reach the threshold to effect a breach of Rules 4 or 5 of the Code of Ethics, it was of the view that these were not socially responsible messages. Therefore, the minority of the Complaints Board said the advertisement was in breach of Basic Principle 4 of the same Code. 
However, in accordance, with the majority, the Complaints Board ruled to not uphold the complaint.
Description of Advertisement

The website advertisement for Air New Zealand featured on Yahoo and contained a number of online banners promoting it’s “Any Excuse August” Grabaseat fares. 
Banner #1 stated:
“Introducing STANDBY FARES

ALL FLIGHTS

ALL AUGUST which means …
Sure you can stalk your ex online
But you can get closer in person” 

Banner #2 stated:

“Why drunk dial your mates

When you can slur face to face”

ComplainANT B. VAgUE
I object to the advertisements which directly encourage serious anti social and/or illegal offending. One advertisement states "Why stalk your ex online"...."when you can do it in person"   Offence; predatory domestic violence.
Second advertisement: "Why mumble your talk over the phone to your mates when

you can slur face to face with them" (or words to that effect.  Offence:  Out of control drunkenness.
I think it is disgraceful for the National carrier to use such marketing ideology and language especially online where it is accessible by children,  victims of domestic violence  (which it seems to think funny and supports)  as well as people in other countries.
Further Correspondence from the Complainant:

I have now perused the web site and note that the advertisement by Air New Zealand containing the words "Sure you can stalk your ex online but you can get closer in person" also breaches the Code of Ethics - Rule 7 which states that no advertisement should encourage violence in the community.  "Stalking", watching,  besetting, are offences under the Domestic Protection Act. Such behaviour, violent in itself, often leads to more serious behaviors such as wounding and killing of an ex partner. I request that you amend the complaint to include Rule 7 in the considerations by the Board.
In all,  the 3 advertisements complained of … together form an unacceptable attempt to denigrate vulnerable members of society, that is former  (presumeably) female partners and grandparents. In this regard all both complaints breach Rule 6 in that they intentionally play on fear (dementia and domestic violence).
Code of Ethics


Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 4 - Advertisements should not contain anything which clearly offends against generally prevailing community standards taking into account the context, medium, audience and product (including services).


Rule 5: Offensiveness - Advertisements should not contain anything which in the light of generally prevailing community standards is likely to cause serious or widespread offence taking into account the context, medium, audience and product (including services).

Rule 6: Fear - Advertisements should not exploit the superstitious, nor without justifiable reason, play on fear.


Rule 7: Violence - Advertisements should not contain anything which lends support to unacceptable violent behaviour.

Response from Advertiser, air new zealand LIMITED
We refer to your letters of 23 August 2012 and 4 September 2012.
We have reviewed the complaint that you received from Barbara Vague regarding online banner advertisements from our recent grabaseat "Domestic Standby Fares" campaign. The complaint relates to two online banners which the complainant alleges "directly encourage anti social and/or illegal offending". Specifically, the complainant has alleged that:
· the online banner featuring the caption "Sure you can stalk your ex online. ..but you can get closer in person" (the "Get Closer in Person Banner") encourages "predatory domestic violence"; and
· the online banner featuring the caption "Why drunk dial your mates...when you can slur face to face" (the "Slur Face to Face Banner") encourages "out of control drunkenness".
(together, the "Online Banners").
In response, we would like to begin by assuring the complainant that it was definitely never our intention to cause any offense or encourage any anti-social, illegal or violent behaviour. The Online Banners were part of the grabaseat "Any Excuse August" campaign which was merely intended to generate awareness and drive sales of a new and exciting product offering from grabaseat, our Domestic Standby Fares. In particular, through the use of colloquial and casual advertising the aim of the campaign was to inspire spontaneous travel and encourage the "get amongst it" attitude consistent with the grabsaseat brand.
The grabaseat brand typically appeals to young technically savvy consumers, consequently, the Online Banners were designed with this target market in mind:
· the aim of the Get Closer in Person Banner was to promote face to face contact (and therefore travel) as opposed to spending time online on social networking sites such as Facebook. The reference to 'stalking your ex' was a play on the phrase "Facebook stalking", a term that has recently entered the public's informal lexicon, and refers to a common practice of following a persons activities by reading their online profiles/interactions on internet based social media sites such as Facebook and Twitter. The Get Closer in Person Banner was directed primarily to a target audience who are well aware of this practice and who use the term "stalk" casually in this context, and not as a reference to violent or threatening behaviour.
· the aim of the Slur Face to Face Banner was to promote face to face contact (and therefore travel) as opposed to speaking on the phone while playing on the increasingly common (and often humorous) phenomenon of calling while inebriated. The objective of this particular banner was not to promote drinking but to encourage face to face interaction rather than catching up over the phone.
In respect of both Online Banners the intention was to remind people that face to face contact adds a dimension which cannot be achieved via social media websites or over the phone, and that air travel to achieve such face to face contact can be affordable.
Given the context, medium, target audience, and the way that the phrases used in each of the Online Banners are understood by such target audience, it is our view that neither advertisement contained material which "clearly offends against generally prevailing community standards", "lends support to unacceptable violent behaviour", "play(s) on fear", or "is likely to cause serious or widespread offence". Accordingly, we do not believe that the Online Banners breach the identified provisions of the Advertising Codes of Practice.
The advertisements are tongue in cheek, and deal with concepts that the target market would associate more with innocuous behaviour and humour than with violence. Such quirky and slightly provocative advertising, crafted to grab the attention of our target market, has been used by the grabaseat brand for some time now and we believe the general public is well aware of this style and the intended humour. Nevertheless, we appreciate that the Online Banners may not have appealed to everyone's sense of humour and we apologise for any offence caused to the complainant.
Finally, we would like to point out that following Air New Zealand's initial receipt of the complaint (via an email from the ASA dated 1 August 2012) the Get Closer in Person Banner was removed at 11am 2 August 2012 (e.g. after only 1 day in market) and as of 31 August 2012 use of the Slur Face to Face Banner has also concluded.
The above response is on behalf of Air New Zealand, our advertising agency Contagion and our media placement agency OMD. If you have any further questions, please do not hesitate to contact us.
Response from media, yahoo new zealand

We refer to the Complaint received by the Advertising Standards Authority from B. Vague concerning the Advertisements.
The Advertisements were sent to Yahoo! New Zealand from the media agency Contagion and were published on the Yahoo! New Zealand network in August of this year.
As a publisher. Yahoo! New Zealand has a set of contractual safeguards in place to help ensure that advertisements placed on our network comply with all relevant laws and are ethical.
Specifically, we have a contract in place with our advertisers whereby they provide us with fundamental warranties in respect of advertisements we publish on their behalf, relevantly including (but not limited to) warranties that advertisements:-
(a)
do not violate any applicable law, statute, directive, ordinance, treaty, contract, or regulation, or Yahoo! New Zealand Company policies or guidelines; and
(b)
are not false, deceptive, misleading, unethical, defamatory, libelous, or threatening.
Our aforementioned approach is dictated to a large extent by the broader publisher/advertising relationship. Advertisers are in a position and have the resources to assess whether the content of their advertisements comply with all relevant laws and are ethical (in that they are, for example, prepared with a sense of social responsibility and are neither offensive nor threatening).
On the other hand, as a publisher we aren't in a position to review each and every advertisement creative to determine whether it is compliant. As such, we rely {contractually and practically) on advertisers to provide us with advertisements that comply with the Advertising Codes of Practice.
Notwithstanding the above, if we have grounds to believe or are otherwise notified than an advertisement is illegal, in breach of third party rights or offensive, we take reasonable steps to investigate the issue internally and take appropriate action including, if necessary, to refuse publication of the advertisement or remove it from our network.
In this case, since the Advertisements originated from Air New Zealand, we believe it is the appropriate party to pursue if the ASA has issues with the Advertisements.
We hope we have addressed some of the ASA's concerns in relation to the Complaint as it relates to Yahoo! New Zealand.
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