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DECISION

Chairman’s Ruling

13 June 2012
Complaint 12/277



Complainant: D. Boyce



Advertisement: VitacoHealth (NZ) Ltd
Complaint: The television advertisement for Kyolic Garlic and Ester C supplements appeared on the Family Health Diary segment and was presented by naturopath Dr Damian Kristof. In front of him is a bottle of each supplement and to the side is a generic brown supplement bottle. Picking up the generic bottle he stated, in part: 

“To support immunity, some people use supplements with a lot of ingredients in them. What naturopaths often recommend though are high potency single ingredient options. Nutra-Life Kyolic Garlic and Ester C are two of the most powerful. Kyolic Garlic is a super supplement. Organically-grown garlic undergoes a patented ageing process and then powerful immune-supporting compounds are extracted. Now Ester C is considered the better Vitamin C and here’s why. Ordinary Vitamin C lasts only a few hours in the system. Nutra-Life Ester C lasts 24, which means all day immune support.”
A statement at the bottom of the screen read, in part:

“Supplementary to and not a replacement for a balanced diet.”
Complainant, D. Boyce, said that the advertisement was misleading for a number of reasons.  First, the Complainant said the advertisement suggests the presenter is either a medical doctor or a doctor of naturopathy but the Complainant said “Dr Kristoff is a doctor of chiropractics.” The Complainant also said that Dr Kristof could be perceived as offering medical advice by using his Chiropractic title in his other discipline as a Naturopath and that the “weight and import” of Dr Kristof’s opinion  is “anti competitive to other supplements” due to his status.  The Complainant also said his endorsement as a doctor could be misunderstood by viewers as his opinion with regards to the benefits of the Nutra-life supplements suggests they are better than other supplements. The Complainant was also concerned that by showing the brown prescription bottle at the beginning of the advertisement, the Advertiser is suggesting that the Nutra-Life supplements can replace prescribed drugs and that the wording of the advertisement contradicts the information shown in the tag line of “working with other remedies.” 
The relevant provisions were Principles 2 and 3 and Part B1 Requirement 4 and 4(a) and 4 (b) of the Therapeutic Products Advertising Code.
The Chairman noted that, in the Complainant’s view, the advertisement was misleading for the reasons outlined above.
The Chairman then turned to the advertisement and noted that the presenter was referred to as “Dr Damian Kristof Naturopath”.  The Chairman said that Dr Kristof was entitled to use his title irrespective of what discipline his doctoral qualification was in and that using his title when promoting naturopathic supplements was not likely to mislead viewers as he was also a naturopath.

When addressing the Complainant’s concern that the “weight and import” of Dr Kristof’s testimonial was anti-competitive, the Chairman said that the endorsement of brands or products by professionals was an option available to most advertisers.  The Chairman noted that the advertisement before her contained no direct comparisons with other products and did not meet the threshold to be considered under the Code for Comparative Advertising. While the Chairman noted the Complainant’s concern about the testimonial given by Dr Kristof, she said his endorsement of the product did not reach the threshold to be considered misleading under the Therapeutic Products Advertising Code.
Turning to the Complainant’s concerns that the advertisement suggests that the supplements could replace prescription drugs, the Chairman said the Complainant had taken an extreme interpretation of the scene and, in her view, most viewers would understand that the generic brown bottle represented the other supplements available, not that the supplements being advertised were a replacement for prescription medication.  
When considering the Complainant’s concern that the advertisement contradicts that statement shown which said that Kyolic Garlic and Ester C were   “Supplementary to and not a replacement for a balanced diet,” the Chairman considered the written statement to qualify the statements from Dr Kristof. She was of the view that the overall consumer takeout of the advertisement would be that the supplements were in addition to a balanced diet rather than replacements.  
After making these observations, the Chairman said the advertisement did not reach the threshold to be considered misleading or to breach the high standard of social responsibility required for this type of advertisement. Therefore, the Chairman ruled that there was no apparent breach of the Therapeutic Products Advertising Code.

Accordingly, the Chairman ruled that there were no grounds for the complaint to proceed. 

Chairman’s Ruling: Complaint No Grounds to Proceed
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