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DECISION

Meeting 8 May 2012
Complaint 12/125



Complainant: O. O’Brien



Advertisement: Silver Fern Accommodation & Spa Rotorua
Complaint: The website advertisement for the accommodation package at the Silver Fern Accommodation & Spa in Rotorua (www.silverfernrotorua.co.nz), advertised a number of promotions and packages including spa and romance packages. 
Complainant, O. O’Brien, said: 
“I made an online booking for accommodation package at Silver Fern Accommodation & Spa in Rotorua for Feb 2010, for 5 nights. Booked two packages a Spa Indulgence Pakage @ a rate of $90.00 a night for 2 adults and a Romance Package @ $62.00 night for 2 adults. I got confirmation on the spot with booking voucher and condition’s for both.” The Complainant then got a phone call from a staff member saying the booking had to be cancelled as they do not accept packages for more than two nights and that the package is subject to availability. The Complainant said that this was inconsistent with the booking form and the package advertisements did not restrict the number of nights.
The Chairman ruled that the following provisions were relevant: 

Code of Ethics

Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).

The Advertiser, Silver Fern Accommodation & Spa Rotorua, said: 
“We attempt to accommodate all bookings that we receive on line but due to the nature of the business this is not always possible and we have always notified people by emails if the services they have requested are not available. 
In O. O’Brien’s case we sent an emails and I also telephoned to confirm that we were unable to accommodate the booking … and that I wanted to apologise in person.  O. O’Brien received both the emails and telephone call within an hour of making the booking as we wanted to give O. O’Brien every opportunity to make alternative arrangements.  At no time did we receive or take payment for the services booked by O. O’Brien  …  We are in the process of adding a paragraph to our website explaining this to people to avoid any confusion in the future.”
Further correspondence from the Advertiser, Silver Fern Accommodation & Spa Rotorua, said: 
“Further to my letter of the 26/03/12, I wanted to clarify that we will be changing the wording on   our One Night Spa Indulgence Package to make it clearer that it is intended for one or two nights only.
Our Romance package   already   states that   the package is for one or two nights,   but we will also be amending the wording on this to make it more obvious.
We are also adding, all packages are subject to telephone confirmation, which the guests will receive within 48 hours of making the bookings. This will give us time to check that we have rooms and staff available to fully satisfy our guests requirements.”
Procedural matter: The Complaints Board considered the complaint on 10 April and it was upheld.  However, on review of the file prior to issuing the Decision, it was noted the Complaints Board had based its Decision on the booking form, not the advertisement. The Chairman ruled that the Decision be put aside, further comment on that matter be sought from the parties and the matter be reconsidered by the Complaints Board at its next meeting.
The Advertiser, Silver Fern Accommodation & Spa Rotorua, responded:

…
“At no time have we advertised our services in a false or misleading. The complainant found a chink in our on line booking system and managed to make a booking at a fraction of the advertised price, and for a longer period than the advertisement stated.
…
As I have stated earlier, we instantly advised the complainant that we were unable to accept her booking, and at no time have any monies changed hand.”
Comment from the Complainant confirmed that the matter related to the booking form which had minimum night requirements.
Deliberation
The Complaints Board carefully read all correspondence in relation to the complaint, and viewed a copy of the website advertising and booking forms. It noted that the Complainant specifically believed the advertising was misleading as the bookings they had made online were cancelled and they were told that that alternative dates were unavailable.

The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principle 4 and Rule 2 of the Code of Ethics. This required the Complaints Board to consider whether or not the advertisement contained anything which, either directly or by implication, was likely to deceive or mislead the consumer and if it had been prepared with a due sense of social responsibility to consumers and to society.

The Complaints Board reviewed the advertisements before it which referred to a Romance Package and a Spa Indulgence Package.  The Complaints Board noted that the advertisements showed the cost per night of these packages were $310 and $420 respectively.  It also noted the booking forms provided by the Complainant which showed a Romance Package booked for five nights for a total of $310 and a Spa Indulgence Package for five nights booked for a total cost of $450.
The Complaints Board then turned to the most recent response from the Advertiser which said in part “At no time have we advertised our services in a false or misleading. The complainant found a chink in our on line booking system and managed to make a booking at a fraction of the advertised price … .”
In the Complaints Board’s view, the matter before it raised issues of website functionality, not misleading advertising. It noted the per night package prices were correct on the website advertising but due to a problem with the booking form the Complainant had been able to book five nights for the cost of one, in both packages.

The Complaints Board noted that the Complainant had rightly taken the booking form, which had allowed the booking to proceed, at face value and had received an online confirmation. However, it also noted the Advertiser had promptly advised the Complainant the booking was unable to proceed and no money had changed hands. 

The Advertiser also advised their website had been amended to state that “all packages are subject to telephone confirmation” in order for the Advertiser to check availability prior to booking confirmation. 

While the Complaints Board acknowledged the Complainant’s frustration with their booking experience, in its view the matter related to website functionality and an error with the booking form process rather than misleading advertising.  The Complaints Board agreed that the pricing in the advertisements on the website for each package per night was correct and the consumer was not likely to be deceived or misled.   Therefore, the Complaints Board ruled that the advertisements were not misleading and had been prepared with a due sense of social responsibility to consumers and to society and found that the advertising was not in breach of Basic Principle 4 and Rule 2 of the Code of Ethics.
Accordingly, the Complaints Board ruled to not uphold the complaint.

Decision: Complaint Not Upheld
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