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DECISION

Meeting 10 April 2012
Complaint 12/074



Complainant: D. Hutton



Advertisement: Air New Zealand
Complaint: The promotion by Air New Zealand appeared on television and on their website (www.airnewzealand.co.nz). The website advertisement stated, in part:
“book & win
With the Airpoints Getaway Giveaway
Every flight booked online using your Airpoints 

number

Wins one of thousands of great prizes

… Hurry, offer ends 31 January”

The voiceover television advertisement for the same promotion stated, in part:

“Kick-start 2012 in winning style with the Air New Zealand Airpoints Give away.

Until the end of January, every Airpoints member who books a flight online will win.”

At the end of the advertisement it stated: “Hurry! Promotion ends Tuesday 31 January.” 

Complainant, D. Hutton, said:

ANZ promotional footage I saw on TV prompted me to make sure I didn't have to submit my booking reference into the competition via another source.
The website screen saver assured me that every Airpoints member who made booking before 31st January was guaranteed to win a prize.
I questioned ANZ via Face Book yesterday, and was advised the wording would be changed (they have).
Their ANZ Twitter account was also advising customers that the promotion was Every January booking booked before 31st January! Seems I wasn't the only person who was fooled.
Its such an ill worded & misleading promotion. Air New Zealand were advising their members.
" Great! Make any booking right here online during January and you're guaranteed to win a prize! 

how can companies advertise one thing but promise another.
Further Correspondence from the Complainant, D. Hutton, said:

Yes as the original wording which I received via an email & their original online promotion wording quite clearly advised that all online bookings made in January were guaranteed to win a prize.
It was an ill worded & misleading promotion,  that should have stated form the get go that only bookings made between 22nd - 31st January were only eligible.
They advertised one thing but promised another.
The Chairman ruled that the following provisions were relevant: 

Code of Ethics

Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).

The Advertiser, Air New Zealand, said:

We refer to your letter …
1. Introduction

1.1
We have reviewed the complaint that you have received from D. Hutton. The complaint relates to our recent "Airpoints Getaway Giveaway" competition that was advertised through various retail channels (including online, press and television). The advertisements promoting this competition were published through those media channels from 22 January 2012.
1.2
The premise of the competition was that an Airpoints member, who booked a flight online during the promotional period and included their Airpoints membership number in the booking flow would be entered into a draw to win a prize, in the case of each advertisement, the consumer was directed to terms and conditions of the promotion, which mentioned the mechanic of entry, and the promotional period (22 January - 31 January 2012).
2. The basis of D. Hutton's complaint

2.1
We assume that D. Hutton's allegations that our advertisements were misleading is on the basis that D. Hutton formed an initial view from our advertisements that she should have been entitled to enter the competition because they had purchased an Air New Zealand flight prior to 31 January but prior to the promotion being advertised or being open for entry.
2.2
D. Hutton's was the only complaint that we received that our advertising of this promotion was misleading.
2.3
We would also point out that D. Hutton's initial complaint to us, shows that they in fact read the terms and conditions that were a part of the advertisement. It seems to us, having read and understood the advertisement as a whole, D. Hutton cites one sentence of one advertisement to support their claim that the advertisement is misleading.
3. The Advertising Code of Ethics.

3.1
!n your letter received from the Advertising Standards Authority dated 21 February, the Code of Ethics - Basic Principal 4, and Code of Ethics - Rule 2 are cited as being relevant to this complaint.
3.2
Air New Zealand accepts Basic Principal 4, and considers the perception of consumers when preparing our advertisements. In the context of this advertisement, there were two key objectives - driving sales during the latter half of January and encouraging consumers to sign up to the Airpoints Programme. We don't consider that either of these objectives are socially irresponsible. While of course it is a matter for the ASA to determine, in this instance it seems to us that the key issue in this campaign is what overall perception consumers had of our advertisements.
3.3
We also accept Rule 2 and endeavour to ensure that our advertisements do not create an overall impression that might mislead consumers. Like the issue under Basic Principle 4, it seems that it is worth considering the overall impression a consumer might deduce from our advertisements, and consider whether we somehow mislead consumers and changed their consumer behaviour to their detriment.
4. Air New Zealand's response to D. Hutton's complaint

4.1
Air New Zealand received a complaint from D. Hutton on 23 January by email. That email is attached at Schedule 1. D. Hutton complained that their initial impression from our advertisements that all flights booked during January were eligible to enter the promotion advertised. In particular D. Hutton cites a line of text from our website advertising. Immediately following this complaint (23 January), Air New Zealand amended that line of advertising on our website to clarify that only flights booked between 22 January and 31 January 2012 were eligible.
4.2
We acknowledge that this simple amendment, if it had been included from the outset, would have avoided any possible interpretation that all flights booked during January were eligible for entry into the competition.
4.3
However, we don't consider that our advertisements created the "overall impression" that all flights booked during January were eligible for entry into the competition. We would emphasise the point, that all advertisements clearly referenced the terms and conditions of the competition, which included the mechanic of entry and the period for which the competition was open.
4.4
No advertisement of this competition was made prior to the date on which the competition was open for entry (22 January 2012). Accordingly, a consumer purchasing a flight prior to that date had no way to enter the competition.
4.5
We note that D. Hutton purchased a flight on or about the 15th of January and on becoming aware of this competition, the Complainant requested that they ought to be entitled to enter based on the fact that our advertisements (from 22 January) asked Airpoints members to make a booking using their Airpoints number before the end of January to go into the draw. Unfortunately, to accept D. Hutton's request for entry would have required an amendment to our terms and conditions to allow retrospective bookings to enter, or admit her to the competition in breach of our own terms and conditions. Neither of these options were feasible.
4.6
For the following reasons, we don't believe that our advertisements created the "overall impression" to any consumer that all flights booked during January were eligible for entry to the competition.
· All advertisements were accompanied by a reference or hyperlink to the terms and conditions of the competition (or in the context of our online advertisements - of which D. Hutton complains - the terms and conditions were set out in full within that same advertisement).
· The terms and conditions that accompanied or were referenced in each advertisement clearly state the entry mechanic and the promotion period.
· Consumers purchasing flights prior to the advertisements had no knowledge of the competition, so were unable to enter it (or to delay their purchase of a flight until 22 January) accordingly they were not misled. The entry mechanic allow for consumers who had purchased flights earlier that month to enter the competition.
· The headline of the Air New Zealand website advertisement states "Book & Win" as the direction to consumers to enter the competition. This direction does not suggest that consumers who had already "booked" could somehow update their details to enter the draw to "win".
· D. Hutton has isolated one sentence of text in the Air New Zealand website advertisement (which was amended on the second day of the campaign) to suggest that Air New Zealand's advertisement was "misleading". If that sentence is read in conjunction with other text on the page and the terms and conditions immediately below, we do not consider that the advertisement gives the overall impression that consumers who had purchased flights earlier in January could enter the competition.
· D. Hutton's complaint is the only complaint received that our competition was somehow misleading or confusing. We would also point out that D. Hutton had in fact read the terms and conditions prior to contacting us and claimed that our advertising was the competition was unfair. We attach that correspondence at Schedule 1.
· Given that the terms and conditions (which are part of the advertisement) are very clear on what a consumer has to do to enter the competition, and were read by D. Hutton, we fail to see how D, Hutton could then proceed to allege that the advertising was somehow misleading. Even if D. Hutton was misled, we did not somehow change D. Hutton’s consumer behaviour to their detriment. As is the way with sales and promotions, occasionally, you might purchase a product prior to that same product being on sale. That loss of an opportunity is not of itself "misleading."
In light of the above, we are of the view that the advertisement does not, taking into account the context, medium, audience and product, breach any of the cited provisions of the relevant Advertising Codes of Practice.
Commercial Approvals Bureau (CAB) said on behalf of the media:
We have been asked to respond to this complaint under the following codes: 

Code of Ethics - Basic Principle 4 

Code of Ethics-Rule 2
While the complainant references the television commercial in their letter, it's not actually material to the complaint they've brought forward - which has more to do with the specifics of the deal outlined on Air New Zealand's website.
The TV commercial clearly states:
"Until the end of January, every Airpoints member who books a flight online will win"

This commercial did not air on television until January 22nd - meaning that anyone who viewed it and acted on the deal being promoted definitely met the criteria for eligibility.
Since there can be no confusion over the truthfulness and accuracy of the television commercial's claims, CAB would like to suggest that this complaint not be upheld
Deliberation

The Complaints Board carefully read all correspondence in relation to the complaint, and viewed copies of the television and website of the advertisements. It noted that the Complainant specifically believed the advertisements were misleading as in their view, implied that all flights booked during January were eligible to enter the promotion.
The Chairman directed the Complaints Board to consider the advertisements with reference to Basic Principle 4 and Rule 2 of the Code of Ethics. This required the Complaints Board to consider whether or not the advertisement contained anything which, either directly or by implication, was likely to deceive or mislead the consumer and if it had been prepared with a due sense of social responsibility to consumers and to society.
The Complaints Board then turned to the Advertiser’s response and noted where it stated that the Complainant had purchased a flight on or about the 15th January  and on becoming aware of the competition, requested entry in the promotion. The Advertiser continued: “no advertisement of this competition was made prior to the date on which the competition was open for entry (22 January 2012) … and to accept D. Hutton's request for entry would have required and amendment to our terms and conditions to allow retrospective bookings to enter or admit them to the competition in breach of our own terms and conditions.”
The Complaints Board also noted where the Advertiser stated: “Immediately following  this complaint (23 January), Air New Zealand amended that line of advertising on our website to clarify that only flights booked between 22 January and 31 January 2012 were eligible.”
The majority of the Complaints Board accepted the explanation from the Advertiser and noted the self-regulatory action in amending the promotion for greater clarity as to the promotion period and as, such, ruled that the complaint was settled.

A minority of the Complaints Board disagreed. The minority said the promotion period was not clear in the advertisements and that the statement “Hurry, offer ends 31 January” implied the competition was open throughout January and were, therefore misleading as they implied that the every entry made in January was eligible to enter the competition. The minority of the Complaints Board said the website and television advertisements were likely to deceive or mislead the consumer as to the promotional period and, as such, had not been prepared with the due sense of responsibility to consumers and to society. The minority of the Complaints Board found that the advertisements were in breach of Basic Principle 4 and Rule 2 of the Code of Ethics.

However, in accordance with the majority, the Complaints Board ruled to settle the complaint.
Decision: Complaint Settled
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