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DECISION

Meeting 13 September 2011
Complaint 11/429



Complainant: J. Smith



Advertisement: First-in.co.nz
Complaint: The website advertisement for www.first-in.co.nz featured a picture of a Sony PlayStation 320GB console and PlayStation Move bundle. It stated, in part:

“Sony PlayStation 3 Slim 320GB with PlayStation Move

ERP $789.90










NOW ONLY










$599.99










SAVE $190



Will NOT Play

NZ DVD or Blu-ray”
Complainant, J. Smith, said:

First in are quoting an ERP for NZ specification hardware whilst offering for sale equipment that is **NOT** NZ specification.
Furthermore, equivalent NZ specification hardware bundles are sold typically (i.e. at an *ACTUAL* Retail Price)  less than that claimed as the ERP.
e.g. Noel Leeming  (not known for being "cheap" with such bundles)  are selling a PS3 320GB + PS Move bundle,  with *additional* accessories for $759 - $30 cheaper than the less well appointed bundle being offered by First In  (no accessory bag or skins)
For a more direct comparison, First In should quote the price of the bundle in the territory for which the hardware specification is equipped:  the US
Amazon.com are currently retailing the exactly same bundle being offered by First in for US$459 - at current forex rates that is approx $543 NZ.
Even allowing for shipping costs, it would be possible for someone in NZ to import a US specification PS3 + Move bundle,  as being offered by First In,  for significantly less than the ERP claimed by them.
The complaint is in two parts:

That First In are claiming an ERP for a product for which there can BE no "RETAIL PRICE" because the equipment is not intended FOR *retail* in NZ.
That the claimed savings are not representative of any true saving for an NZ consumer either on the NZ high street or if importing from the US themselves.
I further note that this is the 2nd such advertisement with the same problems in the past 2 weeks. I feel that First In need to be reminded of their obligations to provide accurate and representative information in their price advertising and to not mislead consumers in the way that I feel they are getting away with.
The Chairman ruled that the following provisions were relevant: 

Code of Ethics

Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).

The Advertiser, First-In.co.nz, said:

This complaint revolves around the fact that the complainant believes the listed ERP is much higher than the true ERP and that the product is not fit for sale within New Zealand.
The product has a New Zealand plug and provides exactly the services stated on the listing. While it does not play NZ DVD's or Blu-Ray's, it does play Zone 1 DVD and Zone A Blu-ray and all of the New Zealand games. There are many New Zealander's who prefer to parallel import their DVDs and Blu-ray's from America to reduce the purchase price. This was our target market for this product and it is perfect for that use. The product is perfectly fit for sale in New Zealand. It has the correct voltage and plugs and works exactly as advertised.
We do not believe the fact that it does not play NZ DVD's should detract from the price at all. If people do not want to play NZ DVD's, a standard NZ PlayStation is less useful to them than our listing.
Setting an ERP is a very difficult and very subjective process. To suggest that because Noel Leeming are selling a product at $759 then that must be the ERP is erroneous. Fishpond were selling the Slimline PlayStation 3 320GB including PlayStation Move Starter Pack for $1039 at the time of this complaint. Bond and Bond are currently selling it at $859 as shown in the attached screenshot.
The average NZ consumer does not parallel import items such as a PlayStation 3 in their own right and we do not believe that the US pricing is relevant when setting ERP's. There a lot of products cheaper in the US than they are in NZ. That does not mean we should reduce our ERP's to match them. Our ERP's are comparisons to the Expected Retail Price in New Zealand. We believe this is responsible and the correct approach.
In conclusion, we disagree with the complainants assertions on all points and believe we have set a fair and reasonable ERP in this case.
Given our desire to provide complete transparency, and our ability to edit our listings at any point in time, we would certainly encourage anyone who requires more information / would like to question any information or receive clarification on any product to contact us immediately so we can update our listings or provide them with more information.
Deliberation

The Complaints Board carefully read all correspondence in relation to the complaint, and viewed a copy of the website advertisement. It noted that the Complainant specifically believed the advertisement was misleading on two accounts. It noted that  the Complainant believed that the ERP quoted on the Advertiser’s website for a product that does not have New Zealand specification hardware is misleading.
The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principle 4 and Rule 2 of the Code of Ethics. This required the Complaints Board to consider whether or not the advertisement contained anything which, either directly or by implication, was likely to deceive or mislead the consumer and if it had been prepared with a due sense of social responsibility to consumers and to society.

The Complaints Board turned to the response from the Advertiser who said: “The product has a New Zealand plug and provides exactly the services stated on the listing. While it does not play NZ DVD's or Blu-Ray's, it does play Zone 1 DVD and Zone A Blu-ray and all of the New Zealand games.” 

When addressing the issue of ERP www.first-in.co.nz said: “Setting an ERP is a very difficult and very subjective process. To suggest that because Noel Leeming are selling a product at $759 then that must be the ERP is erroneous. Fishpond were selling the Slimline PlayStation 3 320GB including PlayStation Move Starter Pack for $1039 at the time of this complaint. Bond and Bond are currently selling it at $859 as shown in the attached screenshot … There a lot of products cheaper in the US than they are in NZ. That does not mean we should reduce our ERP's to match them.”
Turning to the first issue raised by the Complainant that www.first-in.co.nz is advertising the Sony PlayStation 320GB console and PlayStation Move bundle that are not compatible with New Zealand specifications, the Complaints Board noted that the fact that the products were intended for the US market and not for New Zealand was explained in the advertisement. 
Turning to the other concern the Complainant had that someone in New Zealand could import the Sony PlayStation 320GB console and PlayStation Move bundle “significantly cheaper” than www.first-in.co.nz, the Complaints Board accepted the Advertiser’s explanation that “There are e a lot of products cheaper in the US than they are in NZ. That does not mean we should reduce our ERP’s to match them. Or ERP’s are comparisons to the Expected Retail Price in New Zealand.”
In light of these observations, the Complaints Board found that the advertisement was not likely to deceive or mislead the consumer and as such, was prepared with the due sense of responsibility. Therefore, the Complaints Board found that the advertisement was not in breach of Basic Principle 4 or Rule 2 of the Code of Ethics.
Accordingly, the Complaints Board ruled to not uphold the complaint.

Decision: Complaint Not Upheld
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