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DECISION

Meeting 9 August 2011
Complaint 11/378



Complainant: P. Girardin



Advertisement: Accident Compensation Corporation
Complaint: The radio advertisement for Accident Compensation Corporation featured a man saying: “If you’re a motor cyclist you’re 20 times more likely to be involved in a crash than any other road user so if your not prepared to wear safety gear. Not prepared to ride the conditions and not prepared to maintain a safe motor cycle at least be prepared for the worst.” It then featured a woman’s saying: “Accident and Emergency”.  The advertisement went on to say: “Yeah gidday I’m riding up north this weekend can you guys organise me an ambulance to follow me up in case I have a serious accident…” It then featured at the end the woman’s voice-over which said: “If you are a motorcyclist be prepared. A message from ACC.”
Complainant, P. Girardin, said:

The Accident Compensation Corporation has been airing an advertisement on The Solid Gold FM radio Stations and possibly other stations. This advertisement was aired at noon on 20th June 2011.
This advertisement involves an actor trying to book an ambulance to follow him on an upcoming motorcycle trip because he expects to have an accident on the trip.
In my view this advertisement is anti Motorcyclist and falsely shows Motorcyclists as irresponsible and careless of their own well being,which to any member of the motorcycle community is an affront.
The advertisement also continues to promulgate ACC's blatant lie that Motorcyclists are twenty times more likely to be injured in an accident than other motorists.
This advertisement is likely to fuel the unsympathetic and dangerous attitudes Motorcyclists have to endure from other motorists and which are the cause of many accidents involving Motorcyclists.
To follow is an excerpt from a speech by Professor Charles Lamb of Lincoln University:
"ACC have been stating the fact that motorcyclists are 16 times more likely to have an accident than other road users — this is WOT correct. Motorcyclists are only 1.6 times more likely than cyclists to have an accident - and only 3 times more likely than car drivers to have an accident.
The Chairman ruled that the following provisions were relevant: 

Code of Ethics

Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).
Rule 11: Advocacy Advertising - Expression of opinion in advocacy 
advertising is an essential and desirable part of the functioning of a 
democratic society. Therefore such opinions may be robust. However, opinion 
should be clearly distinguishable from factual information. The identity of an 
advertiser in matters of public interest or political issue should be clear.

The Advertiser, Accident Compensation Corporation, said:

Thank you for your letter of 19 July, requesting comments in regards to the above complaint from P. Girardin concerning a radio advertisement, specifically addressing the following sections in the Advertising Codes of Practice:
BASIC PRINCIPLES

4. All advertisements should be prepared with a due sense of social responsibility to consumers and to society.
RULES

11. Advocacy Advertising - Expression of opinion in advocacy advertising is an essential and desirable part of the functioning of a democratic society. Therefore such opinions may be robust. However, opinion should be clearly distinguishable from factual information. The identity of an advertiser in. matters of public interest or political issue should be clear.
2. Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).
Executive summary

We acknowledge P. Girardin's concern over the creative approach ACC has taken to highlighting the injury risks involved in motorcycling. However, we do not resile from the approach.
Motorcycle safety is a significant issue in New Zealand which must be forcefully brought to the attention of riders if we are to reduce the road toll. This is the approach we have taken in the advertisement of which P. Girardin complains.
We also acknowledge that the credibility of our advertising must be without question. Hence the campaign, of which the advertisement is a part, is founded on well-established figures produced by the Ministry of Transport.
Our view is that the complaint should be dismissed. The advertisement actually seeks to protect the interests of motorcyclists; it is founded on well-established facts; these facts have been tested by the ASA on a previous occasion and been upheld; no evidence is offered (it is merely speculation) that the advertisement will generate negative attitudes towards motorcyclists.

Detailed response
· Basic Principles 4: ACC believes the advertisement in question takes a socially responsible approach to promoting the safety of motorcyclists.
It is part of a wide range of injury prevention activity undertaken by ACC aimed at reducing the frequency and seriousness of injuries to motorcycle riders. The injury prevention work we do includes providing subsidised rider training, mentoring programmes with riding clubs such as Ulysses, articles in motorcycling magazines, activity at motorcycling events, giving riding tips and information via our website www.rideforever. co.nz and well as radio and other advertising to deliver key messages. In general our approach is more around providing tips to up-skill riders, however in some cases, different approaches are used. Such is the case with this radio ad, which while it is more hard-hitting than our usual approach, was well intended and socially responsible as part of our work in reducing injuries to motorcycle riders. The ad ends with the words "If you're a motorcyclist, be prepared" and that is the essence of what this ad is trying to achieve - to get riders to be better prepared when out on the road.
· Rule 11 Advocacy Advertising: ACC believes that the opinions voiced in this ad are "robust" and supported by factual information.
The 2010 Ministry of Transport factsheet highlights that "for more serious crashes, the motorcyclist is more likely to have the primary responsibility for the crash. The motorcycle rider has the primary responsibility for nearly 70 percent of fatal motorcycle crashes, but the comparable figure for minor Injury crashes is 50 percent."
· Rule 2 Truthful Presentation ACC believes that the advertisement was not misleading or deceptive.
The ad says "Motorcycle riders are 20 times more likely to be involved in a crash than any other road user...". The statistic is sourced from the Ministry of Transport 2010 Factsheet. Additionally the use of this type of statistic was challenged as part of Complaint 09/734 which was not upheld.
Other concerns expressed by P. Girardin.

The complainant also made the following comments:
"In my view this advertisement is anti Motorcyclist and falsely shows Motorcyclists as irresponsible and careless of their own well being, which to any member of the motorcycle community is an affront"
Response This advertisement was placed on an Auckland based radio station and was targeting local open road motorcycle riders as part of ACC's injury prevention activity to promote motorcycle safety. It wasn't intended to be in any way "anti motorcycling", but to remind riders of the importance of taking responsibility for their own actions, and of the impact of any risky riding behaviour.
From MOT crash statistics, nearly three quarters of fatal crashes are on the open road. The rider losing control of the vehicle is a major feature in motorcycle crashes. As well the 'lost control/run off road' category, over one- third of head-on crashes result from a rider losing control of the motorcycle.'
"This advertisement is likely to fuel the unsympathetic and dangerous attitudes motorcyclists have to endure from other motorists and which are the cause of many accidents involving motorcyclists”

Response I am unclear how this ad is "fuelling unsympathetic and dangerous attitudes". The ad is clearly targeting motorcycle riders, not other road users and is a safety message directly for riders. Also P. Giaradin comments that "motorists are the cause of many accidents". Statistics do tell us that 50% of motorcycle non-serious crashes involve another vehicle. However we also know that for more serious crashes, the motorcycle rider has the primary responsibility for nearly 70 percent of fatal motorcycle crashes and this is something we want to change.
Conclusion

It is unfortunate that P. Giaradin has chosen to take the advertisement in a negative way. The work we do in the area of motorcycle safety is undertaken by people who are passionate about trying to improve safety and are in no way anti- motorcycling. We want to see people enjoying their riding passion, just not get injured, doing it.

That's why we undertake a range of interventions and try different messages, aimed at motorcycle riders, so they can continue to enjoy what they love doing, but in a safer way.
The Media, MediaWorks, said:

Our response to this advert from our Radio Creative Director, is as follows:
We accepted the advertising in good faith from the client/advertising agency. We're not in a position to check every statement by advertisers for veracity and accuracy, and clearly, we would expect the ACC to know their facts regarding motorcyclist accident rates, given they are at the sharp end of the issues involved. We would be both alarmed and surprised if the information was indeed inflated by the degree the complainant infers.
Deliberation

The Complaints Board carefully read all correspondence in relation to the complaint, and listened to a copy of the radio advertisement. It noted that, in the Complainant’s view, the advertisement was anti-motorcyclists and falsely showed motorcyclists as irresponsible and careless. The Complainant further said that the advertisement continued to promulgate what the Complainant considered to be ACC’s blatant lie that motorcyclists are twenty times more likely to be injured in an accident than any other road user.  

The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principle 4 and Rule 2 of the Code of Ethics. This required the Complaints Board to consider whether or not the advertisement contained anything which, either directly or by implication, was likely to deceive or mislead the consumer and if it had been prepared with a due sense of social responsibility to consumers and to society. In considering the advertisement, the Complaints Board also was required to consider the provisions of Rule 11 of the Code of Ethics which provided that in advocacy advertisements, expression of opinion may be robust.

Turning to the advertisement, the Complaints Board noted that the Advertiser was the Accident Compensation Corporation (ACC) which was an expert body charged by the Government with a particular responsibility to educate the public in preventing injuries and to make sure people can get treatment for injury, when required. The Complaints Board first turned to consider the issue raised by the Complainant that the advertisement was anti-motorcyclists and showed them in a bad light. However, the Complaints Board said that the advertisement was promoting an important safety and advocacy message in the aim of reducing the frequency and seriousness of injuries to motorcycle riders which (as pointed out by the Advertiser) was a serious issue in New Zealand. Accordingly, the Complaints Board considered that the advertisement meet the requirements of Rule 11 of the Code of Ethics.

The Complaints Board then turned to consider the Complainant’s issue that the claim that motorcyclists are twenty times more likely to be injured in an accident than any other road user was a blatant lie. As in all cases, the Complaints Board reiterated that where a claim in an advertisement was challenged by a complainant, the onus fell on the Advertiser to provide the Complaints Board with substantiation of that claim. The Complaints Board noted that the figure “20 times more” was sourced from the 2010 Ministry of Transport Fact Sheet. The Complaints Board turned to consider previous Complaints Board Decision 09/734 which, amongst other things, concerned a similar complaint with regard to a statistic about the likelihood of motorcyclists making an ACC claim and noted, in particular, where it stated:

“The majority of the Complaints Board felt comfortable with figures provided by the MOT, another Government body, regarding the likeliness of motorcyclists being in a fatal or injury causing crash being used to substantiate the likeliness of claim figure. The majority of the Complaints Board was of the view that the advertisement was not likely to deceive or mislead nor used tests and surveys or research results in a manner likely to deceive or mislead. Accordingly it ruled that the advertisement was not in breach of Rules 2 or 3 of the Code of Ethics.”

The Complaints Board considered that the above reasoning applied to the matter before it and said that the Advertiser had substantiated the claim that “If you’re a motor cyclist you’re 20 times more likely to be involved in a crash than any other road user…”. 

Accordingly, the Complaints Board said that the advertisement was not likely to mislead or deceive consumers as provided for in Rule 2 of the Code of Ethics and had been prepared with a due sense of social responsibility as required by Basic Principle 4 of the Code of Ethics. The Complaints Board also said that the advertisement met the requirements of Rule 11 of the Code of Ethics.

Observing all the above, the Complaints Board ruled to not uphold the complaint.

Decision: Complaint Not Uphold
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