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DECISION

Meeting 13 September 2011

Complaint 11/283




Complainant: C. Turner




Advertisement: Lion Nathan 

Complaint: The webpage on the Lion Red website (www.lionred.co.nz) was entitled “2009 HAMILTON 400 PHOTOS” it featured a photograph of women behind a bar pouring beer from a beer tap and one woman holding a glass of beer. Underneath the photograph it read “The Rockettes behind the bar at the Bank”.

Complainant, C. Turner, said:

I write to complain about the enclosed copy of an advertisement for Lion Red beer. It was printed from the internet on 7 May 2011.
Some of the Rockettes pictured do not appear to be over the age of 25 and the advertisement thus appears to breach Guideline 4(a) of the liquor code
The Chairman ruled that the following provisions were relevant: 

Code for Advertising Liquor  

Principle 4 (1) - Liquor advertisements shall be directed to adult audiences. Liquor advertisements shall not be directed at minors nor have strong or evident appeal to minors in particular.
Guideline 4 (a) – Anyone visually prominent in a liquor advertisement depicting liquor being consumed shall be and shall appear to be at least 25 years of age with their behaviour and appearance clearly appropriate for people of that age or older
Legal Counsel for the Advertiser, Lion Nathan, said:
We refer to your letter dated 24 May 2011. We are instructed to respond on behalf of Lion Nathan ("Lion").
Background

We understand that the advertisement complained of is a single image on a webpage located on the Lion Red website. The Lion Red website is only accessible to people who confirm that they are aged over eighteen. The image appears on a page entitled "Lion Red-2009 Hamilton 400 Photos" which invited users to contribute their own photographs of this event. Although Lion Red remains a sponsor of the ITM 400, this particular page is not currently accessible through any of the menu options on the Lion Red website and appears to have been archived rather than deleted during a review or update of website content within the last 12 to 24 months.
The webpage consists of the Lion Red logo, some text and menu options, a series of thumbnail pictures, and a larger picture which we understand to be the focus of the complaint. The larger picture is in fact still relatively small (about three quarters the size of a standard 15x10 photograph), and cannot be further enlarged on the website.
In the foreground of this picture are two young women wearing a uniform black short- sleeved shirt with a white collar and cuffs. These are the Rockettes referred to in the picture caption. They are behind a bar and appear to be operating the beer tap. A third young woman and a young man are also visible behind the bar: we understand that these are the regular bar staff. A bald man in a striped top is visible in the background: he appears to be a patron. We note that these details are not entirely clear in the reproduction of the webpage and therefore enclose a further copy of the main picture.

We are instructed that scrupulous care is taken to ensure that any member of the Rockettes appearing in official Lion Red merchandise (such as a calendar) is in fact over 25 years of age. Due to the lapse of time and the informal nature of the picture Lion Red is unable to confirm with any certainty that everyone appearing in this particular photograph was over 25, although based on their appearance and Lion Red's marketing practices it seems more likely than not that they were.
Submissions

(a)
Preliminary Issues

We firstly query whether the particular image complained of, or even the webpage, can be regarded as a "liquor advertisement". The images shown on this particular webpage exist in cyberspace but are not directly linked to the publicly accessible parts of the website. The webpage was originally set up to promote a particular event and does not contain an overt sales message. The image in particular shows an anonymous group of people consuming unknown but apparently alcoholic products several years ago. We therefore query whether the image in fact "promotes liquor by product, brand or outlet', as required by the definition of "liquor advertisement" contained in the code.
We also query whether this particular webpage could be described as an advertisement at all. The dictionary definitions of "advertisement" include a requirement of public presentation. This webpage is only accessible to a person who can type in the precise internet address, and even if they can do that they will initially be directed to the landing page to provide evidence of age. In our view, to find that a "dead link" of this nature is an advertisement for the purposes of the Advertising Codes of Practice stretches the definition to its limits. If C. Turner is permitted to make a complaint in this instance there would appear to be no reason why he could not also complain, for instance, about a discarded billboard advertisement he literally unearths in his local rubbish tip.
As a second preliminary matter, we note that this advertisement appears to fall within the jurisdiction of Liquor Promotions Complaints Board. The Liquor Promotions Code expressly applies to:
...all promotional material and activities generated by the producer supplier of retailer, for example: User Generated Content on websites...
You have suggested that the relevant sections of the Code for Advertising Liquor are Principle 4(1) and Guideline 4(a). We suggest that Guideline 2(m) of the Liquor Promotions Code is equally relevant. This guideline says:
A drink, its packaging and any promotional material or activity (as defined in "Application of Code" should not in any direct or indirect way:

(m)
show anyone visually prominent in a liquor promotion or on packaging depicting or engaging in liquor being consumed unless they look and are at least 25 years of age with their behaviour clearly appropriate for people of that age or older.

The Liquor Promotions Code is expressly intended to deal with a specific class of website, defined as those "...managed by or on behalf of a liquor producer, distributor or retailer for the promotion of their brand(s) or outlets primarily to the New Zealand market...". The website under complaint falls into this category and we submit that this complaint should therefore be transferred to the Liquor Promotions Complaints Board for determination under the Liquor Promotions Code.
It is furthermore submitted that, as a general rule, complaints about all advertisements appearing on websites run by liquor producers, distributors or retailers, should now be referred to the Liquor Promotions Complaints Board for consideration under the Liquor Promotions Code. Accordingly we seek a determination that the Advertising Standards Complaints Board has No Jurisdiction.
(b)
Substantive Issues

In respect of Principle 4(1), we note that the advertisement appears only on the website, which is age restricted, and that it is not linked to any of the active webpages. We therefore submit that it is not "directed at adult audiences" in general and clearly "not directed at minors" in particular.
We therefore submit that there has been no breach of Principle 4(1).
In respect of Guideline 4(a), we note that the guideline says:
Anyone visually prominent in a liquor advertisement depicting liquor being consumed shall be and shall appear to be at least 25 years of age with their behaviour and appearance clearly appropriate for people of that age or older.
The differences between Guideline 4(a) and Guideline 2(m) of the Liquor Promotions Code do not appear to be material.
As noted above, we doubt whether the image can be actually be regarded as either a "liquor advertisement" or indeed "an advertisement". However, if the image does amount to a liquor advertisement, we submit that everyone depicted in the foreground of the particular image appear to be at least 25 years old and are engaging in a type of behaviour that are clearly appropriate for people of that age or older. In particular, we note that there are three young women behind the bar: two of them are Rockettes in their uniform shirts while the third is wearing a plain black shirt and seems to be performing her usual duties. None of the three appears obviously older or younger than the others.
We note that the Complaints Board has previously been divided on the issue of proof of age, even in respect of decisions made on the same day: 09/659 and 09/660. In cases where it is not possible to provide age confirmation the matter has been decided on the basis of appearance, and surrounding circumstances.
We note also that minors (under 18s) may appear in liquor advertisements provided that they are not visually prominent (Guideline 4(a)) and that it is a situation where they would normally be found and that there is no direct or implied suggestion that they will serve or consume liquor (Guideline 4(b)). The restrictions on the depiction of under 25s in liquor advertising appear to apply only in respect of their visually prominent consumption of liquor. The Complaints Board in 09/659 found that "...the requirement relating to the age of people depicted in the advertisement was linked to the consumption of liquor being portrayed..." and accordingly that there had been no breach of Guideline 4(a) because "...the depiction in the advertisement was that of a person serving alcohol, not consuming it." Conversely, in 09/660 the appearance of the subject of the advertisement was not apparently sufficient to convince that majority that she was merely serving rather than consuming alcohol. In the current advertisement, the subjects of the complaint are all clearly shown behind the bar serving rather than consuming alcohol.
Finally, we note that "...the Code is designed to ensure that liquor advertising will be conducted in a manner which neither conflicts with nor detracts from the need for responsibility and moderation in liquor merchandising and consumption, and which does not encourage consumption by minors...", that "...the paramount consideration is the spirit and intention of the Code...", and that "...the Advertising Standards Complaints Board is vested with a discretion to ensure a commonsense outcome.".

There is nothing in this advertisement advocating or implying irresponsible or excessive liquor consumption, or consumption by minors. It therefore clearly complies with the spirit and intention of the Code for Advertising Liquor. It is not even accessible through the main website.
If the Complaints Board declines to find that it has no jurisdiction, for the reasons given above, we seek a ruling that this complaint be not upheld.
Deliberation

The Complaints Board read all the information relating to this complaint and examined a copy of the webpage. It noted that in the Complainant’s view that the ‘Rockettes’ pictured in the advertisement did not appear to be over the age of 25 years of age and, therefore, the advertisement was in breach of Guideline 4(a) of the Code for Advertising.

As a preliminary matter, the Complaints Board said that it had adjourned this matter at its last meeting as the Legal Counsel for the Advertiser had raised a jurisdictional issue with regard to the complaint and that Decision 11/144 Appeal 11/042, which was under appeal at the time, raised a number of matters including a similar jurisdictional issue as the matter before it about another part of the Advertiser’s website. Therefore, the Complaints Board said that as a matter of procedure it would adjourn the current matter until the outcome of that decision was available. The Complaints Board noted that this Decision was now available.
The Complaints Board noted where the Legal Counsel for the Advertiser stated: “The Liquor Promotions Code is expressly intended to deal with a specific class of website, defined as those "...managed by or on behalf of a liquor producer, distributor or retailer for the promotion of their brand(s) or outlets primarily to the New Zealand market...". The website under complaint falls into this category and we submit that this complaint should therefore be transferred to the Liquor Promotions Complaints Board for determination under the Liquor Promotions Code. It is furthermore submitted that, as a general rule, complaints about all advertisements appearing on websites run by liquor producers, distributors or retailers, should now be referred to the Liquor Promotions Complaints Board for consideration under the Liquor Promotions Code. Accordingly we seek a determination that the Advertising Standards Complaints Board has No Jurisdiction.” The Complaints Board turned to consider Decision 11/144 Appeal 11/042 on this point and noted where it said:

“The Appeal Board noted that the Code for Naming, Labelling, Packaging and Promotion of Liquor had been introduced to cover perceived gaps in the regulation of liquor marketing in New Zealand and its purpose was to ensure that liquor naming, labeling, packaging and promotions are conducted in a manner that is not inconsistent with the need for responsibility, moderation, minimisation of appeal and exposure to minors. The Appeal Board noted that the Code for Naming, Labelling, Packaging and Promotion included references to websites. However, it observed that the Code provided in the part referred to as the “Application of Code” that: “For the avoidance of doubt, this Code does not apply to any broadcast or non-broadcast advertising within the scope of the Advertising Standards Authority (ASA) Advertising Codes.”  The Appeal Board was of the view that the jurisdiction over website advertisements had always clearly fallen within the jurisdiction of the ASCB noting that it had jurisdiction over these advertisements prior to the Code for Naming, Labelling, Packaging and Promotion coming into force and, therefore, it considered that it continued to have jurisdiction of these types of advertisements as this was not a gap that the Code for Naming, Labelling, Packaging and Promotion was trying to fill. “
The Complaints Board said that the above reasoning applied to the jurisdictional issue raised by Legal Counsel for the Advertiser and, therefore, confirmed that it was the correct jurisdiction to hear the complaint.

The Complaints Board confirmed that the advertisement was a liquor advertisement for the purposes of Code for Advertising Liquor as it was promoting liquor by brand noting that the definition of liquor advertisement was:

"Liquor advertisement" means an advertisement, by whatever means it is disseminated, that promotes liquor by product, brand or outlet, but does not include a sponsorship credit or a sponsorship advertisement or an advertisement in which reference to or the depiction of liquor or liquor packaging or a liquor outlet is incidental to its purpose.”

The Complaints Board then turned to consider whether the advertisement was in breach of Principle 4.1 and Guideline 4(a) of the Code for Advertising Liquor. The Complaints Board noted the response from Legal Counsel for the Advertiser and noted in particular where it stated: “The Lion Red website is only accessible to people who confirm that they are aged over eighteen. The image appears on a page entitled "Lion Red-2009 Hamilton 400 Photos" which invited users to contribute their own photographs of this event. Although Lion Red remains a sponsor of the ITM 400, this particular page is not currently accessible through any of the menu options on the Lion Red website and appears to have been archived rather than deleted during a review or update of website content within the last 12 to 24 months.” 
The majority of the Complaints Board again turned to consider Decision 11/144 Appeal 11/042 and noted where the Decision said: 
“The Appeal Board acknowledged that the “Warriors” were identifiable heroes of the young. However, the Appeal Board observed that it was vested with a discretion to ensure a common sense outcome. The Appeal Board turned to consider earlier Complaints Board Decision 08/448 which concerned a website advertisement for Steinlager and featured a competition to win a trip for two to support the “All Blacks”. The complaint centered around the reference to the “All Blacks” in the advertisement being an identifiable hero of the young, the Appeal Board noted that the Complaints Board acknowledged that the “All Blacks” were identifiable heroes of the young but took a common sense approach and did not uphold the complaint (noting that the advertisement appeared on an age restricted website). The Appeal Board noted that part of the Decision said:

“Taking into account the medium in which the advertisement before it had been published, a website, the Complaints Board noted that in order to gain access to the advertisement, a user was required to provide their date of birth. It noted the advice from Counsel for the Advertiser where it said: “Anyone under 18 is denied entry. The landing page also cautions that "YOU MUST BE OF LEGAL DRINKING AGE TO ENTER THIS SITE”.” Accordingly, it was assured that steps had been taken to minimize the exposure of the advertisement to people under 18 years of age. Also of note was that the prize was not available for people under 18, as the conditions included that travelers “must be over 18 years or older to participate and hold a current passport”. The Complaints Board said the advertisement fell within the intention of the Code which was to “ensure that liquor advertising will be conducted in a manner which neither conflicts with nor detracts from the need for responsibility and moderation in liquor merchandising and consumption, and which does not encourage consumption by minors.”
…

… the  Appeal Board noted the wording in paragraph 3 of the preamble to the Code for Advertising Liquor (1 September 2003), where it said:


"In interpreting the Code emphasis will be placed on compliance both with the Principles and the spirit and intention of the Code. The Guidelines are examples, by no means exhaustive, of how the Principles are to be interpreted and applied. Thus many are mandatory requirements. Notwithstanding the foregoing, the paramount consideration is the spirit and intention of the Code. Accordingly, upon complaint, the Advertising Standards Complaints Board is vested with a discretion to ensure a commonsense outcome." (Emphasis added).


…

Accordingly, the Appeal Board was unanimously of the view that the Complaints Board was vested with a discretion to ensure a commonsense outcome and that the discretion had been exercised properly. Therefore, it said the Complaints Board had followed the rules of natural justice and the Decision to Not Uphold the Complaint was not against the weight of evidence.

The Appeal Board ruled the Appeal be Dismissed.”
The majority of the Complaints Board considered that the above commonsense approach applied to the matter before it. It noted that the age verification required on the landing page in the matter before it, and the fact that the items had been archived and would take the viewer a number of clicks to find them. The majority considered that the ages of the people in the advertisement were hard to determine. However, the majority noted the assurance provided by Legal Counsel for the Advertiser with regard to the actual age of the people in the advertisement and said that in its view none of the people in the advertisement appeared to be obviously under 25 years of age. The majority of the Complaints Board considered that the advertisement was not directed at minors (observing the above factors) and said applying a commonsense approach the advertisement was not in breach of Principle 4.1 and Guideline 4(a) of the Code for Advertising Liquor.
The minority of the Complaints Board disagreed and was of the view that the advertisement was in breach of Principle 4.1 and Guideline 4(a) of the Code for advertising Liquor. It considered that the people in the advertisement were visually prominent and did not appear to be over the age of 25 years of age. It acknowledged that the Advertiser had taken some measures to try to limit the number of people under the age of 18 from accessing the webpage, however, it considered that people under the age of 18 could still easily gain access to the webpage by entering a false birth date and, therefore, it did not provide an absolute prohibition to those under 18. 
However, in accordance, with the view of the majority the Complaints Board ruled to not uphold the complaint.

Decision: Complaint Not Upheld
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