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DECISION

Meeting 14 June 2011

Complaint 11/228




Complainant: J. Third and Others 




Advertisement: Meridian Energy

Complaint: The television for Meridian Energy featured Jeremy Wells at the Meridian West Wind Farm in Makara, Wellington. He is shown being blown in the wind and amongst the wind turbines. He says:

“You may be surprised to learn that Wellington sometimes gets wind. In fact, the funnelling effect of Cook Strait makes this one of the world’s best locations for consistent wind – to produce 100% renewable energy.

So that’s what Meridian decided to do. They teamed up with Siemens, one of the world’s renewable power generating giants. They’re not really giants. Which is a shame, because it would have made installing the turbines here a lot easier. They can usually put their turbines anywhere. But even they scratched their heads at the impossible access and rugged terrain. So Meridian brought the turbines in barrage and transported them over the steepest roads that had ever been attempted. They made what could be the best wind-farm on the planet. It produces enough pure energy to power all the homes of Wellington City. Without emissions. And Simens was so blown away, that they use Meridian’s West Wind Farm as their pin-up project to show the world. Fwhorrr!... Check out the blades on that!

It featured the on-screen text at the end which said “Meridian. We’re creating a better energy future.”
Complainant, J. Third, said:

The advert gave the Impression meridian was a good company and wind power was wonderful particularly the West Wind project at Makara.
It was a totally Biased untrue and misrepresentation    of the true situation particularly for neighbours of the wind farm.  The adverts are timed to subtly influence the public and in particular environment court currently considering an extension of this disaster to neighbours to the north.
It made no mention of:
more than 2 000 official complaints to the company of noise nuisance from the industrial turbines from up to 10 Km away.
People are being awakened at night and unable to get back to sleep People are having to make alternative sleeping arrangement away from their homes as they are unable to get sufficient sleep to maintain concentration and performance in their jobs
People having to abandon their homes due to inability to sleep and serious health impacts due to turbine noise.
Turbine noise at specific low and infrasond frequencies are causing sleep deprival, tinnitus, headaches  ,  migranes,   loss of equlibrium,  heart palpitations panic attacks depression.
These serious health problems being experienced by residents near the turbines due to the toxic nature of the infrasound radiation from the turbines
That this is well known to occur at every large scale turbine installation of this size anywhere in the world they have been installed,
The fact that the turbines generate electricity at twice the current wholesale market price and this is costing New Zealander's by excessive electricity prices/depressed earnings from its state owned businesses
That Meridian have spent close to 2 Billion dollars of taxpayers funds in the midst of a depression to generate electricity at twice the price it can be sold at. The directors of -the company should be hauled before the securities commission or commerce commission and charged for breach of fiduciary duty and reckless trading.
The official figures for West wind is that it can supply 70,000 homes. that was based on a plant capacity factor of 47% it is delivering closer to 40% and hence that number is an overestimation. The advert claims all the homes in Wellington which is a number closer to 150,000.    this is false advertising.
Further because the plant factor is just 40% they do not specify who will decide which 40% homes do or don't get power on the other days and what Wellington's residents do when the wind doesn't blow sufficient to power the industrial turbines.
The turbines are twice the height of the Auckland harbor bridge and the blades span an area larger than the westpac stadium   These are arrayed in a hikledy pickly way
along skyline ridges and to use the colloquial stick out like  "dogs bollocks". The environment court in finally consenting acknowledged the effect on the landscape was abhorrent.  In reality it is worse.
Meridian energy has taken a Tobacco lobby approach to the vast body of evidence the wind turbines produce toxic noise emissions by denying and denigrating those who raise the matter.
The impression gained from the advert is totally devoid of any of these elements an is clearly designed to misrepresent the reality to the Environment court and the public
Duplicate Complainants shared similar views
The Chairman ruled that the following provisions were relevant: 

Code of Ethics

Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious
The Advertiser, Meridian Energy, said:

1. I refer to your letter dated 19 May 2011 appending 5 complaints relating to an advertisement aired on television promoting Meridian Energy's West Wind wind farm at Makara in Wellington. Attached is a transcript of the advertisement that is the subject of these complaints.
2. I preface Meridian's response with a general comment that the substance of the complaints appear to be in response to Meridian's wind farm project at Mill Creek which is approximately 2 kilometres to the north east of West Wind. In making these general comments, I refer in particular to the comment of Mr Third that, "[t]he adverts are timed to subtly influence the public and in particular environment court currently considering an extension of this disaster to neighbours to the north."
3. Given that the resource consent application for the establishment of a wind farm at Mill Creek is pending a decision from the Environment Court, it is inappropriate for Meridian to make any comments on matters that are currently before that court. Further, there has been a significant amount of public participation in the planning process for Mill Creek. This began with the resource consent application first being lodged in March 2008. The application was approved by the Wellington City Council, Greater Wellington Regional Council, and Porirua City Council in February 2009, and was subsequently appealed to the Environment Court. All interested parties have had the opportunity to participate and be heard at all stages of this process, and Meridian does not wish to revisit these matters while they are under appeal.
4. Notwithstanding these general comments, I set out below Meridian's response to the specific allegations as they relate to West Wind.
Basic Principle 4

5. Basic Principle 4 requires that all advertisements should be prepared with a due sense of social responsibility to consumers and to society. As a State Owned Enterprise, Meridian is acutely aware of its obligations to the public stakeholders and in particular, to ensure that Meridian engages with the public in a responsible manner.
6. Meridian does not believe that the West Wind television advertisement breaches Principle 4. The purpose of the advertisement is to promote the successful partnership between Meridian and a large global company, and to highlight West Wind as a sustainable alternative to conventional power generation. By doing so, Meridian does not deny that there are individuals who hold, and are entitled to hold, opposing points of view. However, there is an open and transparent statutory resource consent process which all interested parties are entitled to participate in. Having been through that process on the West Wind project, the consents granted for the construction and operation of West Wind have imposed a robust framework that, at the very least, minimises any direct impacts on local residents. Meridian continues to meet its obligations under those resource consents, particularly with regards to turbine noise and protection of local wildlife.
Rule 2

7. Rule 2 broadly states that advertisements should not contain any statement or visual representation, or create an overall impression which is misleading or deceptive. Again, Meridian strongly resists the assertion that the West Wind advertisement is misleading or deceptive.
8. A number of the complaints make reference to the statement in the advertisement that West Wind produces enough energy to power all of the homes in Wellington City. They argue that the figures are misleading but base this allegation on figures that incorrectly refer to the number of homes in the Wellington region.
9. According to 2006 census statistics, there are 61,901 residential homes in Wellington City. Wellington City boundaries exclude the Wairarapa, Hutt Valley, Kapiti and Porirua. On these figures, the houses in Wellington City require 537 GWh per year of electricity, which in turn requires West Wind to operate at a 43 percent capacity factor. Meridian has calculated that West Wind has a long-term capacity factor of 46 percent. On that basis, the statement in the advertisement cannot be said to be misleading given that, West Wind is capable of producing enough energy to exceed the average electricity demands of the residential dwellings located in Wellington City.
10. I trust that this response adequately addresses the concerns raised in your letter. Meridian would be happy to provide any further detail that may be required by the Complaints Board in order for it to make a determination
The Agency, Assignment Group New Zealand, said:

I'm responding to your letters dated the 28th of May and the 3rd of June in reference to the West Wind advertisement that we have produced in conjunction with Meridian Energy.
I understand Meridian Energy have submitted a response. The below should be in support of that response, meaning I wont labour on the points that Meridian have adequately addressed.
It's important to note that great care was taken to ensure the robustness of the script. It went through an internal process of over 3 months to fact check and ensure it was fit for the public. This included numerous iterations moving through the legal council of Meridian Energy.
I thought I'd take the opportunity to point out a couple of things.
The Colmar Brunton "April Ad Impact Award" identified the West Wind execution as the 2nd most effective ad of that month. Particularly high scores were seen in enjoyment, believability and relevance to the brand. The key point here is that, as the information is proven to be sound and not misleading, the advertisement is well liked and well received by the public, despite the concerns of a few.
The second point is a rehash the core issue is the concern that West Wind isn't able to supply all of Wellington. The advertisement states that "West Wind is able to power all the homes of Wellington City", which according to the 2006 census data is 61,901. To do this requires 537Gwh per year, which would see West Wind operating at 43% capacity. The average long-term capacity is 46%. On that basis the advertisement is not misleading.
We trust this has addressed the concerns raised
Commercial Approvals Bureau (CAB) said on behalf of the media:

We have been asked to respond to this complaint under the following codes: 

Code of Ethics - Basic Principle 4
Code of Ethics-Rule 2
A number of complainants, including a former corporate manager for the NZ coal industry, have raised concerns about a Meridian Energy commercial which promotes clean-energy wind power at Makara.
The duplicate complaints detail many issues, those that pertain to the commercial itself appear to be the following: the gross energy output for the West Wind project, and its ability to service the energy needs of the Wellington area.
The central point of contention is the following statement:
"[The wind farm] produces enough pure energy to power all the homes in Wellington City"
According to the Wellington City Council's official homepage, Wellington City's population consists of some 180,000 -195,000 individuals occupying somewhere between 68,000 - 70,000 households.
Upon accepting this commercial for approval, CAB was satisfied with Meridian Energy's claims that the West Wind project could produce enough energy to meet the needs of the Wellington City area as described above. As the details for the substantiation of this claim are highly technical, CAB would like to defer to Meridian Energy's own response.
CAB offers its full support to Meridian Energy in their response, and eagerly awaits the outcome of this decision.
Deliberation

The Complaints Board carefully read all relevant correspondence in relation to the complaint, and viewed a copy of the television advertisement. It noted the range sincere concerns raised by the Complainants and reiterated that it could deal only with the concerns that related to the content of the advertisement, and not the issues raised by the Complainants with regard to Meridian Energy’s West Wind Farm itself, such as the harms it has caused to the local people and community, the costs to New Zealanders, and the environmental issues.  Accordingly, it said that the only issue it could deal with was the concerns raised by the Complainants with regard to the claim in the advertisement: “It produces enough pure energy to power all the homes of Wellington City. Without emissions.” It noted the Complainants were of the view that this claim was misleading, as it is submitted that the official figures for Meridian Energy’s West Wind Farm is that it can supply 70,000 homes with power which is based on a plant capacity of 47%, however, it is delivering closer to a plant capacity of 40%, but the advertisement claims that it can supply all homes in Wellington which is a number closer to 150,000. 

The Chairman directed the Complaints Board to consider the advertisement with reference to Rule 2 and Basic Principle 4 of the Code of Ethics. This required the Complaints Board to consider whether or not the advertisement contained anything which, either directly or by implication, was likely to deceive or mislead the consumer as required by Rule 2, and whether the advertisement was prepared with a due sense of social responsibility meeting the requirement of Basic Principle 4.

As a preliminary matter, the Complaints Board reiterated its stance that where a claim made in an advertisement was challenged by way of a written complaint, the onus fell on the advertiser to substantiate that claim. Accordingly, in the instance before it, there was a requirement for the Advertiser to provide conclusive proof in respect of the absolute and strong claim that Meridian’s West Wind Farm at Makara “produces enough pure energy to power all the homes of Wellington City.”

Turning to the response from the Advertiser, the Complaints Board noted where it said: “According to 2006 census statistics, there are 61,901 residential homes in Wellington City. Wellington City boundaries exclude the Wairarapa, Hutt Valley, Kapiti and Porirua. On these figures, the houses in Wellington City require 537 GWh per year of electricity, which in turn requires West Wind to operate at a 43 percent capacity factor. Meridian has calculated that West Wind has a long-term capacity factor of 46 percent. On that basis, the statement in the advertisement cannot be said to be misleading given that, West Wind is capable of producing enough energy to exceed the average electricity demands of the residential dwellings located in Wellington City.”
The Complaints Board considered that the evidence provided by the Advertiser substantiated the claim in the advertisement that the Meridian Energy West Wind Farm produces enough energy to power the homes of Wellington City. Accordingly, the Complaints Board said that the advertisement was not misleading or likely to mislead consumers as required by Rule 2 of the Code of Ethics and had been prepared with a due sense of social responsibility as required by Basic Principle 4 of the Code of Ethics.

The Complaints Board ruled to not uphold the complaint.

Decision: Complaint Not Upheld
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