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DECISION

Meeting 14 June 2011

Complaint 11/211




Complainant: C. Hunt




Advertisement: SRS Hair Loss Treatment

Complaint: The full-page advertisement for SRS Hair Loss Treatment was comprised of three sections. The top half of the page was entitled “GO FOR THE BEST FORGET THE REST! Talk to the Leaders in Hair Loss TREATMENT Today!”. This part of the advertisement featured, amongst other things, the following text: “Healthy Hair Tonic, a groundbreaking formula for hair growth and restoration made from 100% natural ingredients that exhibits no side effects. When applied to the scalp, Healthy Hair Tonic cleans, clears and unblocks hairs follicles while counteracting the effects of dihydrostestoterone (DHT andorogen, the primary contributing factor to hair loss.”

The bottom half of the page was divided into two parts. The part on the left hand side of the page was entitled “Make Yourself The Newest Addition To Our Success Stories” and included testimonies from customers who had received treatment from SRS Hair Loss Treatment. The part on the right had side of the page was entitled “LOSING YOUR HAIR? DON’T DESPAIR!”. It also featured, amongst other things, the following text:

· “Get Your Hair Back…It’s Never Too Late.”;

· “Scientifically Proven To Be Effective for Male An Female Hair Loss “;

· “Stimulates New Hair Growth, as Well as Preventing Hair Loss”;

· “Our Promise to You” – “We are so confident in our solution that if you can find a product that works faster than the Health Hair Tonic at solving excessive scalp redness, itchiness, oiliness and dandruff while also controlling DHT, stopping hair loss and growing new hair, we will give you 6 months supply of the Healthy Hair Tonic absolutely FREE*”; and

· “Losing your hair? Grow your hair back naturally…It’s never too late”.
Complainant, C. Hunt, said:

A full page advertisement (enclosed) printed on page 9 of 'The Aucklander- Central' (a supplement inserted inside the NZ Herald) on 24th March 2011 makes claims in contradiction of the New Zealand Medicines Act.
· Get Your Hair Back... It's Never Too Late

· Scientifically Proven To Be Effective for Male And Female Hair Loss

· Stimulates New Hair Growth, as Well as Preventing Hair Loss

· ....if you can find a product that works faster than the Healthy Hair Tonic at.... controlling DHT (di-hydro-testosterone - the main cause of male and female genetic hair loss), stopping hair loss and growing new hair, we will give you....

· Grow your hair back naturally
Some other claims appear implausible:
· Talk to the Leaders in HAIR LOSS TREATMENT Today!

· Healthy Hair Tonic, a groundbreaking formula for hair growth and restoration....clears and unblocks hair follicles while counteracting the effects of di- hydro-testosterone.
I believe the Medicines Act prohibits advertisements which claim or imply methods of treatments that will prevent, alleviate, reduce or terminate the effect of baldness, hair loss, thinning hair; or claims of restoring hair
The Chairman ruled that the following provisions were relevant: 

Therapeutic Products Advertising Code

Principle 2: Advertisements must be truthful, balanced and not misleading. Claims must be valid and have been substantiated. 
Principle 3: Advertisements must observe a high standard of social responsibility. 
Legal Counsel for the Advertiser, Chamunda Ayurveda Clinic Limited, said
1. I have received instructions from our client Chamunda Ayurveda Clinic Limited with regard to the letter received from you dated 18 April 2011.
2. You will recall that I sought and obtained from you an extension of time in this matter until 30 May 2011.
3. I thank you for recent advice given and hereby attach an Initial Submission prepared for and on behalf of my client.
4. You will note from the Initial Submission that our client has now obtained the required Approval for their advertisement.
5. I understand that this advertisement can now be forwarded to the Chairman of the Board.
6. If following due consideration the matter is to be managed as a formal complaint I will provide a more detailed submission for the Complaints Board by 30 May 2100
INITIAL SUBMISSION TO COMPLAINTS BOARD ON BEHALF OF CHAMUNDA AYURVEDA CLINIC LIMITED

Introduction
1. I act for Chamunda Ayurveda Clinic Limited and make this submission on its behalf.
2. Chamunda Ayurveda Clinic Limited operates the business known as SRS Hair Loss Treatment, (hereinafter the "Business")
3. I have received instructions from Claudia Sidhu on 28 April 2011 in her capacity as sole Director of Chamundra Ayurveda Clinic Limited with regard to the letter she has received from the Advertising Standards Authority (hereinafter "the Authority") dated 18 April 2011 which required a response by 2 May 2011.
4. In order to meet with my client I requested an extension of time to respond which was granted.
5. A response is now due to the Authority by 30 May 2011.However we are providing this initial early response with a now TAPS approved advertisement.
6. If the matter proceeds we will provide a more detailed submission to the Complaints Board by 30 May 2011.
Background

7. The Authority advised by letter dated 18 April 2011 that the Authority had received a letter from C. Hunt dated 31 March 2011.
8. You have advised that the information in this letter is to be considered by the Complaints Board.
SRS Hair Loss Treatment Newspaper Advertisement

9. The advertisement, which is the subject of the Complaint, was printed in the New Zealand Herald on 24 March 2011
9.
Our client advises it has never been the subject of any consumer or competitor complaint regarding the nature of its advertisements, prior to the  current complaint.
10. When the current complaint was received our client immediately engaged legal services to assist them with taking the required steps to modify the advertisement to ensure it met an appropriate standard of responsible advertising.
11. Unfortunately however the advertisement was rerun without modification, as our client was unable to request its removal due to timing
TAPS Approval

12. Our client has, in response to the complaint, now modified the advertisement to ensure that it complies with the Advertising Standards Authority Code for Therapeutic Advertising.
13. In addition our client has, sought and received Therapeutic Advertising Pre- Vetting System Approval for this modified advertisement (and attached hereto as Schedule B).
14. Our client advises that it does take its advertising responsibilities seriously and advise that in the past they have sought and obtained the requisite approval for advertising.
15. In this regard our client advises having obtained prior approval for one of its products namely the Healthy Hair Tonic. The label for this product bears TAPS number PP3108.
16. In this particular instance however our client considered and followed the lead of Clive Hair Clinics newspaper advertising when formulating its respective advertisement. A copy of one such advertisement is attached as Schedule A.
17. Our client advises us that it acknowledges that in hindsight this was not an appropriate approach especially given that this particular advertisement does not appear to have the required Approval number.
Code for therapeutic Advertising, Principal 3, Guideline 3(a) - Therapeutic claims should be factual and able to be proved

18. It is acknowledged by our client that the advertisement that is the subject of the Complaint does make a therapeutic claim.
19. It continues to stand by that claim. It believes that its products and services, which are a blend of natural remedies and support and advice, will assist customers With' their hair loss issues:
,
20. However our client has since deleted portions of text and amended the advertisement to avoid any concern that a therapeutic claim is being made.

21. Given that our client has taken such actions so as to ensure that they have a compliant and approved advertisement; I would request on behalf of our client that the matter not proceed further
Further correspondence said:
1. We refer to our previous correspondence sent to the Authority dated 24 May 2011.

2. In addition thank you for advice given to us from you on 30 May 2011 where by you recommended that we make a further submission that included an explanation as to use of the words "Leaders in Hair Loss Treatment".
3. With this advice in mind please find attached our Submission prepared for and on behalf of my client.
4. You will note from this submission that we have addressed the complainants concerns over the words 'Leaders in Hair Loss Treatment".
5. We trust that this submission will provide sufficient detail so as to settle this matter.
SECOND SUBMISSION TO COMPLAINTS BOARD ON BEHALF OF CHAMUNDA AYURVEDA CLINIC LIMITED

Background

1. The Authority advised by letter dated 18 April 2011 to Chamunda Ayurveda Clinic Limited that the Authority had received a letter from Carta Hunt dated 31 March 2011 and advised that the information in this letter was to be considered by the Complaints Board.
Introduction

2. I act for Chamunda Ayurveda Clinic Limited and make this submission on its behalf.
3. This submission replaces the Initial Submission to the Complaints Board dated 24 May 2011 which was faxed to the Advertising Standards Authority on 24 May 2011.
4. Chamunda Ayurveda Clinic Limited operates the business known as SRS Hair Loss Treatment (hereinafter the "Business")
5. I received instructions from Claudia Sidhu on 28 April 2011 in her capacity as sole Director of Chamundra Ayurveda Clinic Limited with regard to the letter she had received from the Advertising Standards Authority (hereinafter "the Authority") dated 18 April 2011 which required a response by 2 May 2011.
6. In order to meet with my client I requested an extension of time to respond which was granted.
7. A response was due to the Authority by 30 May 2011.Accordingly an initial Submission was sent to the Authority on 24 May 2011 together with a revised and TAPS approved advertisement.
8. On 30 May 2011 we received a verbal response from the Chief Executive of the Authority advising that the Authority had reviewed this Initial Submission and that the Authority was "delighted to see the advertisement had received TAPs approval" and suggested that we make this further submission.
SRS Hair Loss Treatment Newspaper Advertisement

9. The advertisement, which is the subject of the Complaint, was printed in the New Zealand Herald on 24 March 2011.
10. Our client advises it has never been the subject of any consumer or competitor complaint regarding the nature of its advertisements, prior to the current complaint
11. When the current complaint was received our client engaged legal services to assist them with talking the required steps to modify the advertisement to ensure it met an appropriate standard of responsible advertising.
12. Unfortunately however the advertisement was rerun without modification, as our client was unable to request its removal due to timing.
TAPS Approval
13. Our client has, in response to the complaint, now modified the advertisement to ensure that it complies with the Advertising Standards Authority Code for Therapeutic Advertising.
14. In addition our client has sought and received Therapeutic Advertising Pre- Vetting System Approval for this modified advertisement.
15. The revised TAPS approved advertisement is attached hereto as Schedule A.
16. Our client advises that it does take its advertising responsibilities seriously and advises that in the past it has sought and obtained the requisite approval for advertising.
17. For example our client advises it obtained prior approval for the labelling for one of its products namely the Healthy Hair Tonic. The label for this product bears TAPS number PP3108.
18. In this particular instance however our client considered and followed the lead of Clive Hair Clinics newspaper advertising when formulating its own advertisement. A copy of one such advertisement from Clive Hair Clinics is attached as Schedule B.
19. Our client advises us that it acknowledges that in hindsight this was not an appropriate approach especially given that this particular advertisement does not appear to have the required Approval number.
20. Our client advises that the original advertisement, which was the subject of the Complaint, is now replaced by the TAPS approved advertisement.
21. In addition our client advises that any future advertising will feature this TAPS approved advertisement, or alternatively that it will seek TAPS approval or any variation of this advertisement.
Code for Therapeutic Advertising, Principal 3, Guideline 3(a) - Therapeutic claims should be factual and able to be proved

22. It is acknowledged by our client that the original advertisement that is the subject of the Complaint did make therapeutic claims
23. It continues to stand by those claims. It believes that its products and services, which are a blend of natural remedies and support and advice, will assist customers with their hair loss issues.
24. However our client has now re worked the original advertisement and has in fact deleted and amended significant portions of text to avoid any concerns that a therapeutic claim is being made.
Code for Therapeutic Advertising, Principal 2; Advertisements must be truthful, balanced and not misleading.

25. The original advertisement contained the statement "Talk to the Leaders in HAIR LOSS TREATMENT Today!"
26. This statement has been amended to "Talk to the Leaders in Hair Treatment".
27. Importantly this amended statement has been considered and approved by the TAPS adjudicator and forms part of the overall TAPS approved advertisement.
28. In addition our client advises that the Founder of its business has been an accredited practitioner of Ayurvedic medicine for more than 25 years.
29. Our client advises that it is their honest belief that this length of experience qualifies it to be seen as a "leader" within the industry.
30. In addition our client advises that it receives feedback from customers, by way of customer survey, which rate the business as "leaders".
31. Our client does not wish to engage in any advertising, which may be seen as misleading and has voluntarily made changes to the original advertisement.
32. It is submitted that given that these changes have now received TAPS approval that the complaint should be considered settled
Deliberation

The Complaints Board read all the information relating to this complaint and examined the advertisement. It noted that in the Complainant’s view certain claims in the advertisement were in contravention of the Medicines Act.
The Chairman directed the Complaints Board to consider the advertisement with reference to Principles 2 and 3 of the Therapeutic Products Advertising Code.  This required the Complaints Board to consider whether or not the advertisement was truthful and not misleading, contained only claims that were valid and had been substantiated, as required under Principle 2 of the Therapeutic Products Advertising Code, and that the advertisement observed a high standard of social responsibility as required by Principle 3 of the Therapeutic Products Advertising Code.

As in all cases, the Complaints Board said that where a claim in an advertisement was challenged by a complainant, the onus fell on the Advertiser to provide the Complaints Board with substantiation of that claim. It further reiterated its requirement for all advertisements offering therapeutic products or services to observe a high standard of social responsibility as consumers with health requirements relied on such products and services for their well-being.

The Complaints Board noted that the advertisement subject to the complaint was divided into three sections and the Complainant raised issues with certain claims in two of the sections, which were:

· “Talk to the Leaders in Hair Loss TREATMENT Today!”;

· “Healthy Hair Tonic, a groundbreaking formula for hair growth and restoration made from 100% natural ingredients that exhibits no side effects. When applied to the scalp, Healthy Hair Tonic cleans, clears and unblocks hairs follicles while counteracting the effects of dihydrostestoterone (DHT andorogen, the primary contributing factor to hair loss.”

· “Get Your Hair Back…It’s Never Too Late.”;

· “Scientifically Proven To Be Effective for Male An Female Hair Loss “;

· “Stimulates New Hair Growth, as Well as Preventing Hair Loss”;

· “Our Promise to You” – “We are so confident in our solution that if you can find a product that works faster than the Health Hair Tonic at solving excessive scalp redness, itchiness, oiliness and dandruff while also controlling DHT, stopping hair loss and growing new hair, we will give you 6 months supply of the Healthy Hair Tonic absolutely FREE*”; and

· “Losing your hair? Grow your hair back naturally…It’s never too late”.
Turning to the response from the Legal Counsel for the Advertiser, it noted where it said: “Our client has, in response to the complaint, now modified the advertisement to ensure that it complies with the Advertising Standards Authority Code for Therapeutic Advertising. In addition our client has sought and received Therapeutic Advertising Pre-Vetting System Approval for this modified advertisement… Our client advises that the original advertisement, which was the subject of the Complaint, is now replaced by the TAPS approved advertisement.”

The Complaints Board viewed a copy of the amended advertisement and noted that the advertisement had been modified and that the claims subject to the complaint had been removed apart from the claim: “Talk To The Leaders In Hair Treatment” which was a slight variation of the claim that had appeared in the original advertisement which read: “Talk To The Leaders In Hair Loss Treatment Today”. Therefore, the Complaints Board ruled to settle the complaint with regard to the claims that had been removed from the advertisement.
The Complaints Board then turned to consider the claim “Talk To The Leaders In Hair Loss Treatment Today”. It noted the response from the Legal Counsel for the Advertiser with regard to this point and in, particular, where they stated: “Importantly this amended statement has been considered and approved by the TAPS adjudicator and forms part of the overall TAPS approved advertisement…Our client advises that it is their honest belief that this length of experience qualifies it to be seen as a "leader" within the industry. In addition our client advises that it receives feedback from customers, by way of customer survey, which rate the business as "leaders".” However, the Complaints Board said that the Advertiser did not provide any robust or independent evidence to adequately substantiate this claim. It further noted that the claim was a strong and absolute claim. The Complaints Board said, in the absence of any adequate substantiation or proof of evidence, they were left with no option but to rule that the claim in was in breach of Principle 2 of the Therapeutic Products Advertising Code and did not observe the high standard of social responsibility required by Principle 3 of the Therapeutic Products Advertising Code.
Accordingly, the Complaints Board ruled to uphold the complaint in part, with regard to the claim: “Talk To The Leaders In Hair Loss Treatment Today” and settle it in part, with regard to the claims that had been removed from the advertisement.

Decision: Complaint Upheld (in part) Settled (in part)
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