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DECISION

Meeting 10 May 2011
Complaint 11/171



Complainant: M. Miller



Advertisement: AirTech
Complaint: The radio advertisement for Airtech stated:
“Feeling the heat? Don’t get caught with a cheap deal on last year’s old models. Get a cool deal from Airtech on the latest heat pump model just released by Fujitsu. Airtech are the premier Fujitsu installer in Auckland. They offer a free, no obligation quote and will actually visit your home to make sure that you get the right heat pump. See the latest model just released by Fujitsu. Visit my www.heatpump.co.nz today. Talk to the experts, Airtech. Call 0508myheatpump.”
Complainant, M. Miller, said:

The Complainant considered the advertisement misleading because the Advertiser used the word “premier”. Using the word "Premier" by stating that they are "Aucklands premier Fujitsu dealer" Premier meaning: First in status or importance As per complaint made on 5.11.2 010 # 10/678,   complaint was upheld.
The Chairman ruled that the following provisions were relevant: 

Code of Ethics
Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).

The Advertiser, AirTech, said:

I am writing in response to the complaint from M. Miller on email 25 February 2011,
This complaint states the advertisement says we are using the words "Auckland's premier Fujitsu dealer5' - this complaint Is incorrect as the advertisement running on Radio Network does not say this and as such should be dismissed, I have attached the script for this advertisement where the words used are "Airtech are the premier Fujitsu installer in Auckland** - attachment 1
As stated in the Radio Network response to this complaint (attachment 2) we have been using the word premier as a hyperbole - we believe this is how this word is generally used in everyday use i.e. to infer quality like.
The term premier should be viewed as puffery. Puffery is clearly allowed under the Fair Trading legislation in New Zealand (see Commerce Commission publications). I believe a comment on the internet from. D. Grossman of D. Grossman Media (20 years experience as a award winning journalist - see dangrossmanmedia.com) best sums up the use of the word Premier as puffery "Do a bit of searching on "puffery" and you'll find "premier" is one of the most common examples given, second only to "best","
It should also be noted that the, biggest selling heat pump from Fujitsu is called a “Premier” - Attached is a photo copy of a Fujitsu Brochure for the Premier Hi-Wall - 1 am sure M. Miller or any other Heat Pump suppliers does not object to Fujitsu using this see attachment 3. The statement "Airtech are the premier Fujitsu installer in Auckland" is factually correct - this claim could be made by all Fujitsu installers.
We genuinely believe that we provide the best quality service installing Fujitsu Heat Pumps in the Auckland market - this is evidenced by the fact that we have installed approx 1,000 units in the last 3 years and Fujitsu have never had a complaint against us - I am advised by Fujitsu staff that M. Millers company has had many complaints to Fujitsu against his company. We are advised that we are the only large player in the Fujitsu Auckland Market (number 3 in sales) that can claim this - as such we believe this supports our claim of being the premier installer i.e. number one in service - M. Miller is number one in sales, but there are many other ways number one can be measured besides sales i.e. service, quality of install, price etc.
I have also attached a copy of our current advertisement script which clearly shows that the term Premier is not used to infer we are number one, "they don't claim to be the biggest, but they do guarantee they will give you the best service, the best advice and a great price. Airtech are the premier Fujitsu installer in Auckland"' - attachment 4.
It should also be noted that we have approval from Fujitsu to use the word Premier - see attached a email from K. Naylor the Managing Director of Fujitsu in New Zealand - attachment 5.
I have also attached a copy of a letter sent to M. Miller in. November when he raised this Issue with Radio Network - the letter is self explanatory - Attachment 6.
We do not believe that our advertisement is in breach of the Fair Trading Act or the codes of the Advertising Standards Authority as no company has the ownership of the word premier.
The Media, Radio Network, said:

l am writing in response to the above complaint from M. Miller.
The relevant section in the Advertising Codes of Practice has been identified as;
Code of Ethics, Rule 2 - "Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, Omission, Ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading)."
Airtech's advertisement says "Airtech are the premier Fujitsu installer in Auckland."
We would argue that "premier" is very much a subjective term; that despite the definition M. Miller has found for it: its common and understood use is more along the lines of hyperbole than any qualified statement, such as "biggest," "cheapest," etc. "Premier" can refer to a combination of desirable elements, such as quality of installation, good customer service, promptness, price, selection, and an overall reputation for doing a good job.
We believe it is acceptable puffery, designed only to give some weight to Airtech's advertising, and does not contradict M. Miller/ Absolute Airconditioning's claim to be "Auckland's Number One Fujitsu Dealer," which we believe is a different claim, qualified by the number of installations made and the size of the business.
We do not believe that the Airtech advertisement is in breach of the Codes.
Deliberation

The Complaints Board carefully read all correspondence in relation to the complaint, and listened to a copy of the advertisement. It noted that the Complainant had concerns with the advertisement because it said that it was “Auckland’s premier Fujitsu dealer.”  The Complainant believed the advertisement was misleading because the meaning of “premier” means first in status or importance, which the Complainant disputed.  

The Chairman directed the Complaints Board to consider the advertisement with reference to Rule 2 of the Code of Ethics. This required the Complaints Board to consider whether or not the advertisement contained anything which, either directly or by implication, was likely to deceive or mislead the consumer.

The Complaints Board referred to a previous Decision (10/678) was Upheld against the Advertiser for using the word “premier” in a website advertisement. It stated, in part: 
“The Complaints Board turned to the letter from the manufacturer, Fujitsu General New Zealand Limited, that was supplied by the Complainant, where it stated that Absolute Air Conditioning was “…the Number 1 independent seller of the Fujitsu General product within the Auckland region …” . The Complaints Board also noted that no response had been received from the Advertiser. 

The Complaints Board then referred to The New Zealand Oxford Dictionary 2005 (1stedition) that defined the adjectival use of word “premier” as:

premier adj. 1 First in importance, order, or time. 

Given the categorical statement from Fujitsu General New Zealand that confirmed that Absolute Air Conditioning was the leading dealer of Fujitsu in Auckland, not Airtech, together with Airtech’s incorrect use of the word “premier” in its advertisement, the Complaints Board was unanimous in its view that the advertisement contained information that was not factual and, as such, was likely to deceive or mislead the consumer.”
The Complaints Board then turned to the response from the Advertiser and the Media who both stated that the term “premier” is subjective and should been as “puffery” or hyperbolic.   The Advertiser also said that the statement that said “‘Airtech’ are the premier Fujitsu installer in Auckland’ is factually correct …We are advised that we are the only large player in the Fujitsu Auckland market (number 3 in sales) that can claim this – as such we believe this supports our claim of being the premier installer, i.e. number one in service – M. Miller is number one in sales, but there are many other ways number one can be measured besides sales i.e. service, quality of install, price etc.” 

The Complaints Board also noted correspondence from Fujitsu to the Advertiser that stated: “I don’t have an issue with you using Premier and frankly neither can Absolute. Premier is a word that the Advertising Standards Authority would class as ‘puffery’ just like we use ‘NZ favourite air.’’
However, the majority of the Complaints Board was of the view that “premier” was a definitive term that meant “first” or “best”. The majority also stated that the Advertiser had not substantiated their claim that they were “premier” or first in sales and noted that, in fact, they stated in their response that they were third in sales. Therefore, after making these observations and taking into account the above precedent, the majority was of the view that the inclusion of the word in the advertisement was likely to deceive or mislead the consumer and, as such, as in breach of Rule 2 of the Code of Ethics.
A minority disagreed. The minority of the Complaints Board noted that the advertisement said that Airtech was the premier Fujitsu installer, not dealer and agreed with the Advertiser where they said that although the Complainant is “number one in sales, but there are many other ways number one can be measured besides sales.”  Therefore, the minority found that the advertisement was not likely to deceive or mislead the consumer and, as such, had not breached Rule 2 of the Code of Ethics.
However, in accordance with the majority, the Complaints Board ruled to uphold the complaint.

Decision: Complaint Upheld
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DECISION
Chairman’s Ruling

7 June 2011
Complaint 11/171 

Appeal 11/040



Complainant: M. Miller





Advertisement: AirTech




Applicant: AirTech 

Complaint: The radio advertisement for Airtech stated:

“Feeling the heat? Don’t get caught with a cheap deal on last year’s old models. Get a cool deal from Airtech on the latest heat pump model just released by Fujitsu. Airtech are the premier Fujitsu installer in Auckland. They offer a free, no obligation quote and will actually visit your home to make sure that you get the right heat pump. See the latest model just released by Fujitsu. Visit my www.heatpump.co.nz today. Talk to the experts, Airtech. Call 0508myheatpump.”

Complainant, M. Miller, said:

The Complainant considered the advertisement misleading because the Advertiser used the word “premier”. Using the word "Premier" by stating that they are "Aucklands premier Fujitsu dealer" Premier meaning: First in status or importance As per complaint made on 5.11.2 010 # 10/678,   complaint was upheld.
The Chairman ruled that the following provisions were Rule 2 of the Code of Ethics.

The Advertising Standards Complaints Board Ruled on 10 May 2011 that the complaint be Upheld.            

Part of the Decision said:
The Complaints Board then turned to the response from the Advertiser and the Media who both stated that the term “premier” is subjective and should been as “puffery” or hyperbolic.   The Advertiser also said that the statement that said “‘Airtech’ are the premier Fujitsu installer in Auckland’ is factually correct …We are advised that we are the only large player in the Fujitsu Auckland market (number 3 in sales) that can claim this – as such we believe this supports our claim of being the premier installer, i.e. number one in service – M. Miller is number one in sales, but there are many other ways number one can be measured besides sales i.e. service, quality of install, price etc.” 

The Complaints Board also noted correspondence from Fujitsu to the Advertiser that stated: “I don’t have an issue with you using Premier and frankly neither can Absolute. Premier is a word that the Advertising Standards Authority would class as ‘puffery’ just like we use ‘NZ favourite air.’’

However, the majority of the Complaints Board was of the view that “premier” was a definitive term that meant “first” or “best”. The majority also stated that the Advertiser had not substantiated their claim that they were “premier” or first in sales and noted that, in fact, they stated in their response that they were third in sales. Therefore, after making these observations and taking into account the above precedent, the majority was of the view that the inclusion of the word in the advertisement was likely to deceive or mislead the consumer and, as such, as in breach of Rule 2 of the Code of Ethics.

A minority disagreed. The minority of the Complaints Board noted that the advertisement said that Airtech was the premier Fujitsu installer, not dealer and agreed with the Advertiser where they said that although the Complainant is “number one in sales, but there are many other ways number one can be measured besides sales.”  Therefore, the minority found that the advertisement was not likely to deceive or mislead the consumer and, as such, had not breached Rule 2 of the Code of Ethics.

However, in accordance with the majority, the Complaints Board ruled to uphold the complaint.

Application for Appeal
Legal Counsel for the Advertiser, AirTech, submitted an application for appeal:
We act for Airtech Limited ("Airtech"). Airtech wishes to appeal the decision of the Advertising Standards Complaint Board ("the Board") dated 10 May 2011 regarding Complaint 11/171 (the decision"). Airtech received a copy of the decision on 23 May 2011.

The complaint related to the use of the word "premier" in an Airtech radio advertisement which had a running date of 16 January 2011 to 24 February 2011 ("the advertisement"). The script of the advertisement is as follows:

"Feeling the heat?

Don't be caught with a cheap deal on LAST YEAR'S old models.

Get a cool-deal from Airtech on the latest heat pump model just released by Fujitsu.

Airtech are the premier Fujitsu installer in Auckland.

They offer a FREE no obligation quote and will actually visit your home to make sure you get the right heat pump!

See the latest model just released by Fujitsu.

Visit MY Heatpump, dot co dot enzed today.

Talk to the EXPERTS Airtech...call 0508 my heatpump."

The Board upheld the complaint, with the majority concluding that the use of the word "premier" in the advertisement was likely to deceive or mislead the consumer, and accordingly was in breach of Rule 2 of the Code of Ethics. The decision was made in reliance on the New Zealand Oxford Dictionary definition of "premier" as "first in importance, order, or time". In making their decision, the majority relied on the fact that Airtech is not first in sales in Auckland. It referred to Airtech's response to the complaint of 4 May 2011("Airtech's response") where it acknowledged that it is third in sales.

Airtech believes that the decision of the Board was against the weight of the evidence. We refer to, and rely upon, the decision of the minority:
"A minority of the Complaints Board noted that the advertisement said that Airtech was the premier Fujitsu installer, not dealer and agreed with the Advertiser where they said that although the complainant is "number one in sales, but there are many other ways number one can be measured besides sales."

"Premier Fujitsu Installer in Auckland"

Airtech does not hold itself out to be the premier dealer of Fujitsu heat pumps. The advertisement clearly states that Airtech is the premier installer of Fujitsu heat pumps. The majority of the board recognised this distinction, but then failed to take it into account to it when making its decision. In its decision, the majority
stated that:

"...the advertiser had not substantiated their claim that they were "premier" or first in sales and noted that, in fact, they stated in their response that they were third in sales."

Airtech do not claim to be first in sales and as such cannot be expected to substantiate that claim. It readilyacknowledges that it is third in sales in the Auckland region.

The Board also took into consideration an earlier decision (Decision 10/678) which was upheld against Airtech, regarding the use of the word "premier" on an Airtech website. Airtech elected not to respond to the complaint that prompted Decision 10/678, and makes no admission as to liability. However, we note that the word "premier" had been used on the website to refer to the premier installation service offered by Airtech. The website has been updated to ensure that "premier" refers solely to Airtech's installation services: see http://www.airtech.net.nz.

Definition of "Premier"

Airtech uses the word "premier" in its advertising to advertise its honestly held belief that it provides the best quality service installing Fujitsu heat pumps in the Auckland region. It is noteworthy that Airtech has installed approximately 1000 units in the last three years, and have never had a complaint made against them. In comparison, to Airtech's knowledge, strong complaints have been made about the performance of
Absolute Airconditioning and Refrigeration Limited ("Absolute"). Attached and marked "A" is a copy of a complaint against Absolute which was referred to Airtech.

In its decision, the Board identified an alternative meaning of "premier" as "best":

"However, the majority of the Complaints Board was of the view that "premier" was a definitive term that meant "first" or "best"...".

The reference to "premier" in Airtech's advertisement is not a reference to volume of sales or installations. Airtech does not claim to be first in sales, nor that it installs the most heat pumps. "Premier" is used in reference to the quality of service offered by Airtech. "Premier" refers to the total installation experience offered by Airtech, encompassing the sale process, price, installation, and post-installation support.

In her letter of 12 November 2010 (see attachment 6 to Airtech's response), Vanessa Hill of Radio Network pointed out that:

"The use of words such as premier, best, greatest and so on are not considered definitive superlatives. They are very subjective and all of them have been used to the point where, to the public at large, they are rather meaningless."

Premier is a term popularly used in many advertisements. An easily illustrated example is that of property descriptions used by real estate agents. A simple internet search reveals many more examples. We enclose copies of a real estate advertisement, and an online advertisement for woollen clothing as examples. (Copies attached and marked "B" and "C").

The use of the word premier in its meaning as "best" is correctly identified by both Airtech and Radio Network as being acceptable puffery. This was succinctly put by Rew Shearer, Creative Director at Radio Network in his response of 28 April 2011 (refer to attachment 2 to Airtech's response):

"We believe it is acceptable puffery, designed only to give some weight to Airtech's advertising, and does not contradict Malcolm Miller/Absolute Airconditioning's claim to be "Auckland's Number One Fujitsu Dealer", which we believe is a different claim, qualified by the number of installations made and the size of the business".

The decision of the Board, has the effect of precluding Airtech, and all other heat pump installers from using the word "premier" to describe their services, and reserving the use of the word solely to Absolute Air Conditioning. A comparison may be drawn to s 18(1) (b) of the Trade Marks Act 2002  which prohibits the registration of a trade mark that has no distinctive character. We refer to the IPONZ Practice Guidelines, "Absolute Grounds: Distinctiveness" at paragraph 4.3.2 (extract attached and marked "D") where it states that laudatory words such as "SUPERIOR", "BEST",
"PREMIUM" and "NUMBER ONE" serve to designate the quality of the goods or services and should remain free for all traders to use.

Current Advertisement

We note that the running date for the advertisement that is the subject of this complaint ended on 24 February 2011. Airtech is now running a new advertisement which includes the following qualifying statement:

"...they don't claim to be the biggest, but they do guarantee they will give you the best service, the best advice and a great price. Airtech are the premier Fujitsu installer in Auckland."

This qualifying statement serves to clarify that Airtech is not purporting to be the number one dealer of Fujitsu heat pumps. It is merely advertising that it believes that it offers the best installation service in Auckland.

In light of the submissions outlined above, our client requests that the decision be referred to the Advertising Standards Complaints Appeal Board.

Chairman’s Ruling
The Chairman reviewed the application for appeal. She noted that there were five grounds upon which an appeal was able to proceed. These were listed as Clause 6(a) of the Second Schedule of the Advertising Standards Complaints Board Complaints Procedures and were as follows:
(i) The proper procedures have not been followed. 

(ii) There is new evidence of sufficient substance to affect the decision. 

(iii) Evidence provided to the Complaints Board has been misinterpreted to the extent that it has affected the decision. 

(iv) The decision is against the weight of evidence. 

(v) It is in the interests of natural justice that the matter be reheard. 
Turning to the Advertiser’s application for appeal, she noted the Advertiser raised a number of issues relating to the Decision of the Complaints Board and was of the view that the Decision was against the weight of evidence.  In particular, the Chairman noted where the Advertiser said: “The reference to "premier" in Airtech's advertisement is not a reference to volume of sales or installations. Airtech does not claim to be first in sales, nor that it installs the most heat pumps. "Premier" is used in reference to the quality of service offered by Airtech. "Premier" refers to the total installation experience offered by Airtech, encompassing the sale process, price, installation, and post-installation support.”

In considering the appeal application, the Chairman was of the view that the Advertiser had raised sufficient points for a review and provided new evidence in support of the claim “Airtech are the premier Fujitsu installer in Auckland.”
The Chairman said that the information supplied in the appeal application supported the possibility that evidence provided to the Complaints Board had been misinterpreted to the extent that it had affected the Decision, and there was new evidence of sufficient substance to affect the Decision.  As these were grounds under which Decisions could be appealed, the Chairman ruled to accept the appeal, invite submissions from the other parties and place the matter before the Advertising Standards Complaints Appeal Board for its consideration.

The Chairman ruled that the application for appeal be accepted.

Chairman’s Ruling: Application for Appeal Accepted
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DECISION
Meeting 17 August 2011
Complaint 11/171 

Appeal 11/040



Complainant: M. Miller





Advertisement: AirTech




Applicant: AirTech 

Complaint: The radio advertisement for Airtech stated:

“Feeling the heat? Don’t get caught with a cheap deal on last year’s old models. Get a cool deal from Airtech on the latest heat pump model just released by Fujitsu. Airtech are the premier Fujitsu installer in Auckland. They offer a free, no obligation quote and will actually visit your home to make sure that you get the right heat pump. See the latest model just released by Fujitsu. Visit my www.heatpump.co.nz today. Talk to the experts, Airtech. Call 0508myheatpump.”

Complainant, M. Miller, said:

The Complainant considered the advertisement misleading because the Advertiser used the word “premier”. Using the word "Premier" by stating that they are "Aucklands premier Fujitsu dealer" Premier meaning: First in status or importance As per complaint made on 5.11.2 010 # 10/678,   complaint was upheld.
The Chairman ruled that the following provision as relevant:

Code of Ethics

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).

The Advertising Standards Complaints Board Ruled on 10 May 2011 that the complaint be Upheld.            

Part of the Decision said:
The Complaints Board then turned to the response from the Advertiser and the Media who both stated that the term “premier” is subjective and should been as “puffery” or hyperbolic.   The Advertiser also said that the statement that said “‘Airtech’ are the premier Fujitsu installer in Auckland’ is factually correct …We are advised that we are the only large player in the Fujitsu Auckland market (number 3 in sales) that can claim this – as such we believe this supports our claim of being the premier installer, i.e. number one in service – M. Miller is number one in sales, but there are many other ways number one can be measured besides sales i.e. service, quality of install, price etc.” 

The Complaints Board also noted correspondence from Fujitsu to the Advertiser that stated: “I don’t have an issue with you using Premier and frankly neither can Absolute. Premier is a word that the Advertising Standards Authority would class as ‘puffery’ just like we use ‘NZ favourite air.’’

However, the majority of the Complaints Board was of the view that “premier” was a definitive term that meant “first” or “best”. The majority also stated that the Advertiser had not substantiated their claim that they were “premier” or first in sales and noted that, in fact, they stated in their response that they were third in sales. Therefore, after making these observations and taking into account the above precedent, the majority was of the view that the inclusion of the word in the advertisement was likely to deceive or mislead the consumer and, as such, as in breach of Rule 2 of the Code of Ethics.

A minority disagreed. The minority of the Complaints Board noted that the advertisement said that Airtech was the premier Fujitsu installer, not dealer and agreed with the Advertiser where they said that although the Complainant is “number one in sales, but there are many other ways number one can be measured besides sales.”  Therefore, the minority found that the advertisement was not likely to deceive or mislead the consumer and, as such, had not breached Rule 2 of the Code of Ethics.

However, in accordance with the majority, the Complaints Board ruled to uphold the complaint.

Application for Appeal
Legal Counsel for the Advertiser, AirTech, submitted an application for appeal:
We act for Airtech Limited ("Airtech"). Airtech wishes to appeal the decision of the Advertising Standards Complaint Board ("the Board") dated 10 May 2011 regarding Complaint 11/171 (the decision"). Airtech received a copy of the decision on 23 May 2011.

The complaint related to the use of the word "premier" in an Airtech radio advertisement which had a running date of 16 January 2011 to 24 February 2011 ("the advertisement"). The script of the advertisement is as follows:

"Feeling the heat?

Don't be caught with a cheap deal on LAST YEAR'S old models.

Get a cool-deal from Airtech on the latest heat pump model just released by Fujitsu.

Airtech are the premier Fujitsu installer in Auckland.

They offer a FREE no obligation quote and will actually visit your home to make sure you get the right heat pump!

See the latest model just released by Fujitsu.

Visit MY Heatpump, dot co dot enzed today.

Talk to the EXPERTS Airtech...call 0508 my heatpump."

The Board upheld the complaint, with the majority concluding that the use of the word "premier" in the advertisement was likely to deceive or mislead the consumer, and accordingly was in breach of Rule 2 of the Code of Ethics. The decision was made in reliance on the New Zealand Oxford Dictionary definition of "premier" as "first in importance, order, or time". In making their decision, the majority relied on the fact that Airtech is not first in sales in Auckland. It referred to Airtech's response to the complaint of 4 May 2011("Airtech's response") where it acknowledged that it is third in sales.

Airtech believes that the decision of the Board was against the weight of the evidence. We refer to, and rely upon, the decision of the minority:
"A minority of the Complaints Board noted that the advertisement said that Airtech was the premier Fujitsu installer, not dealer and agreed with the Advertiser where they said that although the complainant is "number one in sales, but there are many other ways number one can be measured besides sales."

"Premier Fujitsu Installer in Auckland"

Airtech does not hold itself out to be the premier dealer of Fujitsu heat pumps. The advertisement clearly states that Airtech is the premier installer of Fujitsu heat pumps. The majority of the board recognised this distinction, but then failed to take it into account to it when making its decision. In its decision, the majority
stated that:

"...the advertiser had not substantiated their claim that they were "premier" or first in sales and noted that, in fact, they stated in their response that they were third in sales."

Airtech do not claim to be first in sales and as such cannot be expected to substantiate that claim. It readily acknowledges that it is third in sales in the Auckland region.

The Board also took into consideration an earlier decision (Decision 10/678) which was upheld against Airtech, regarding the use of the word "premier" on an Airtech website. Airtech elected not to respond to the complaint that prompted Decision 10/678, and makes no admission as to liability. However, we note that the word "premier" had been used on the website to refer to the premier installation service offered by Airtech. The website has been updated to ensure that "premier" refers solely to Airtech's installation services: see http://www.airtech.net.nz.

Definition of "Premier"

Airtech uses the word "premier" in its advertising to advertise its honestly held belief that it provides the best quality service installing Fujitsu heat pumps in the Auckland region. It is noteworthy that Airtech has installed approximately 1000 units in the last three years, and have never had a complaint made against them. In comparison, to Airtech's knowledge, strong complaints have been made about the performance of
Absolute Airconditioning and Refrigeration Limited ("Absolute"). Attached and marked "A" is a copy of a complaint against Absolute which was referred to Airtech.

In its decision, the Board identified an alternative meaning of "premier" as "best":

"However, the majority of the Complaints Board was of the view that "premier" was a definitive term that meant "first" or "best"...".

The reference to "premier" in Airtech's advertisement is not a reference to volume of sales or installations. Airtech does not claim to be first in sales, nor that it installs the most heat pumps. "Premier" is used in reference to the quality of service offered by Airtech. "Premier" refers to the total installation experience offered by Airtech, encompassing the sale process, price, installation, and post-installation support.

In her letter of 12 November 2010 (see attachment 6 to Airtech's response), Vanessa Hill of Radio Network pointed out that:

"The use of words such as premier, best, greatest and so on are not considered definitive superlatives. They are very subjective and all of them have been used to the point where, to the public at large, they are rather meaningless."

Premier is a term popularly used in many advertisements. An easily illustrated example is that of property descriptions used by real estate agents. A simple internet search reveals many more examples. We enclose copies of a real estate advertisement, and an online advertisement for woollen clothing as examples. (Copies attached and marked "B" and "C").

The use of the word premier in its meaning as "best" is correctly identified by both Airtech and Radio Network as being acceptable puffery. This was succinctly put by Rew Shearer, Creative Director at Radio Network in his response of 28 April 2011 (refer to attachment 2 to Airtech's response):

"We believe it is acceptable puffery, designed only to give some weight to Airtech's advertising, and does not contradict Malcolm Miller/Absolute Airconditioning's claim to be "Auckland's Number One Fujitsu Dealer", which we believe is a different claim, qualified by the number of installations made and the size of the business".

The decision of the Board, has the effect of precluding Airtech, and all other heat pump installers from using the word "premier" to describe their services, and reserving the use of the word solely to Absolute Air Conditioning. A comparison may be drawn to s 18(1) (b) of the Trade Marks Act 2002  which prohibits the registration of a trade mark that has no distinctive character. We refer to the IPONZ Practice Guidelines, "Absolute Grounds: Distinctiveness" at paragraph 4.3.2 (extract attached and marked "D") where it states that laudatory words such as "SUPERIOR", "BEST",
"PREMIUM" and "NUMBER ONE" serve to designate the quality of the goods or services and should remain free for all traders to use.

Current Advertisement

We note that the running date for the advertisement that is the subject of this complaint ended on 24 February 2011. Airtech is now running a new advertisement which includes the following qualifying statement:

"...they don't claim to be the biggest, but they do guarantee they will give you the best service, the best advice and a great price. Airtech are the premier Fujitsu installer in Auckland."

This qualifying statement serves to clarify that Airtech is not purporting to be the number one dealer of Fujitsu heat pumps. It is merely advertising that it believes that it offers the best installation service in Auckland.

In light of the submissions outlined above, our client requests that the decision be referred to the Advertising Standards Complaints Appeal Board.

The Chairman Ruled on 7 July 2011 to accept the appeal application and placed the matter before the Advertising Standards Complaints Appeal Board. 

Part of the Ruling said:

Turning to the Advertiser’s application for appeal, the Chairman noted the Advertiser raised a number of issues relating to the Decision of the Complaints Board and was of the view that the Decision was against the weight of evidence.  In particular, the Chairman noted where the Advertiser said: “The reference to "premier" in Airtech's advertisement is not a reference to volume of sales or installations. Airtech does not claim to be first in sales, nor that it installs the most heat pumps. "Premier" is used in reference to the quality of service offered by Airtech. "Premier" refers to the total installation experience offered by Airtech, encompassing the sale process, price, installation, and post-installation support.”

In considering the appeal application, the Chairman was of the view that the Advertiser had raised sufficient points for a review and provided new evidence in support of the claim “Airtech are the premier Fujitsu installer in Auckland.”

The Chairman said that the information supplied in the appeal application supported the possibility that evidence provided to the Complaints Board had been misinterpreted to the extent that it had affected the Decision, and there was new evidence of sufficient substance to affect the Decision.  As these were grounds under which Decisions could be appealed, the Chairman ruled to accept the appeal, invite submissions from the other parties and place the matter before the Advertising Standards Complaints Appeal Board for its consideration.

The Chairman ruled that the application for appeal be accepted.
The Complainant, M. Miller had been given the opportunity to respond, however, no response was received. 
The Media, Radio Network, had been given the opportunity to respond, however, no response was received. 
Deliberation

The Appeal Board read all of the correspondence relevant to the Complaint, together with the Complaint Board’s Decision and the Chairman’s Ruling. The Appeal Board also listened to the radio advertisement.

As a preliminary matter, the Appeal Board confirmed that its role was to consider the matter de novo, that is, starting from the initial complaint and reviewing all subsequent correspondence, rulings, and submissions, and considering the matter afresh. The Appeal Board also confirmed that the Code relevant to this matter was Rule 2 of the Code of Ethics. This required the Appeal Board to consider whether the radio advertisement contained anything that directly or by implication or omission was likely to deceive or mislead the consumer.

Turning to the advertisement, the Appeal Board noted the main statement at the centre of the complaint which was: “Airtech are the premier Fujitsu installer in Auckland.” It noted where the Legal Counsel for the Advertiser said that “the term “premier” is subjective and should been as “puffery” or hyperbolic.” The Appeal Board also noted that the Legal Counsel for the Advertiser said that “there are many other ways number one can be measured besides sales i.e. service, quality of install, price etc.” However, the Appeal Board disagreed with that interpretation. In particular, it said that the term “the premiere Fujitsu installer” (emphasis added) was an authoritative and definitive term rather than an open ended statement that could include different parts of the service as posited by the Complainant.  

The Appeal Board noted where the Advertiser said that: “‘Airtech’ are the premier Fujitsu installer in Auckland’ is factually correct …We are advised that we are the only large player in the Fujitsu Auckland market (number 3 in sales) that can claim this. 

While it acknowledged that the claim in the advertisement was used in reference to the quality of service offered by Airtech, the Appeal Board stated that the likely consumer takeout from the statement would also be that Airtech would were the first or the best in every respect, or better than all of the rest, which was a robust claim for which substantiation had not been received.

Therefore, after making these observations the Appeal Board ruled that the inclusion of the word “premier” in the advertisement before it was likely to deceive or mislead the consumer and, as such, as in breach of Rule 2 of the Code of Ethics.

Accordingly, the Appeal Board ruled to dismiss the appeal.

Decision: Appeal Dismissed
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