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DECISION

Meeting 12 April 2011
Complaint 11/094



Complainant: T. Cochrane



Advertisement: South Island Architectural Composites Limited
Complaint: The website advertisement for South Island Architectural Composites Limited advertised its services and said, amongst other things, the following:

· “South Island Architectural Composites Ltd the most leading company in the South Island that issues E2/VM1 Water Tightness certificates on completion and gives you the service you expect and deserve.”;
· “We invest more money in design, research and development than any other company in the south island so you can be assured that the systems that we offer work and have the guarantees that are proven and backed up.”; and

· “Soon to have a BRANZ Appraisal, what could be more pleasing to know that now you will have a system and an install team that will install the best that New Zealand can offer.”
Complainant, T. Cochrane, said:

On the 4th paragraph the company is stated as to be the leading company in the south island for a service that can not be assitaned, proved.
On the 5th paragraph was stated that the company South island architectural composite ltd, invested more money than any other in design, research and development,   I find this unable to be assatian or proved.
The last paragraph is claiming that it is soon to have a ERANZ Appraisal , thou there is no record to show if this is old news or true.

The Chairman ruled that the following provisions were relevant: 

Code of Ethics

Basic Principle 4: All advertisements should be prepared with a due sense of social responsibility to consumers and to society.

Rule 2: Truthful Presentation - Advertisements should not contain any statement or visual presentation or create an overall impression which directly or by implication, omission, ambiguity or exaggerated claim is misleading or deceptive, is likely to deceive or mislead the consumer, makes false and misleading representation, abuses the trust of the consumer or exploits his/her lack of experience or knowledge. (Obvious hyperbole, identifiable as such, is not considered to be misleading).

The Advertiser, South Island Architectural Composites Limited, said:

It is with great regret that you have received a complaint from one of our competitors within our industry and I follow on with response to those complaints…
In response to complaint 1.

South Island Architectural Composites ltd (S.I.A.C.LTD) are the main installers of a product called Alucobond, which is a sheet material formed as a panel and used for cladding facades, fascias and soffits,(This can be verified By the importer KANEBA ltd…and by speaking to J. Gouws) it is generally used as an architectural feature. We as a company install this High End Product all over the south island and areas that we cover are Timaru, Dunedin, Gore, Invercargill, Queenstown, West Coast, Nelson, Blenheim. This is pointed out on paragraph 1 and 2 to start with and most of our work in 2009-2010 was in these areas. In this year we were successfully awarded over 60% of all work quoted.
Complaint 2

Alucobond is well known by 90% of all architects and we visit these architects about twice a year we discuss future projects and help with there detailing and design issues if they have any. My visits last year included Dunedin, Invercargill, Queenstown, Arrowtown, these trips are about 3-4 days in length so do not come cheap with fuel and accommodation costs.

Our research and design are an on going issue and we can not divulge this info at this time as it is confidential; we have employed an Architect only the other day to draw up our new details for the fabrication and folding of the Alucobond in a new and improved manner this will be exclusive to SIAC LTD. They will also be drawing a new product shortly to be launched in the next few months again exclusive to SIAC LTD.
I have always been under the view that research and development of company products was always confidential until that product had gone out to the market, and I am not going to divulge this to a competitor just for them to cheat us out of the market, as I understand this correspondence will be passed on to T. Cochrane
Complaint 3

On the 14 of June 2010 we received an application form from Branz with regard to Assessing our new system and the new product. This would not be lodged as official because we have at present not paid for our lodged assessment, under the current happenings in Christchurch.

Due to work commitments this has not yet been followed through and with the earth quakes and a move to a bigger factory this has been put on hold for a few more months but this will be done for the piece of mind of our residential customers.

We already hold on behalf of Kaneba Ltd an E2/vml watertightness certificate which we offer our clients on completion of there project.
…

We hope that the above information and your investigations show that we have advertised in good faith and truthfully.
No advertising agency was used in the web site which was written by me in good faith.
Deliberation

The Complaints Board carefully read all correspondence in relation to the complaint, and viewed a copy of the advertisement. It noted that the complaint by T. Cochrane, regarded three claims made in the advertisement which in their view were misleading and unsubstantiated.

The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principle 4 and Rule 2 of the Code of Ethics. This required the Complaints Board to consider whether the advertisement was prepared with a due sense of social responsibility meeting the requirement of Basic Principle 4 of the Code of Ethics, and whether it contained anything which, either directly or by implication, was likely to deceive or mislead the consumer as required by Rule 2 of the Code of Ethics.
The Complaints Board noted that there were three claims subject to the complaint and said as a matter of procedure they would deal with each claim in turn. It noted the claims being challenged were (as follows): 
· “South Island Architectural Composites Ltd the most leading company in the South Island that issues E2/VM1 Water Tightness certificates on completion and gives you the service you expect and deserve.” (Claim 1); 

· “We invest more money in design, research and development than any other company in the south island so you can be assured that the systems that we offer work and have the guarantees that are proven and backed up.” (Claim 2); and

· “Soon to have a BRANZ Appraisal, what could be more pleasing to know that now you will have a system and an install team that will install the best that New Zealand can offer.” (Claim 3)

As a preliminary matter, the Complaints Board reiterated its stance that where a claim made in an advertisement was challenged by way of a written complaint, the onus fell on the advertiser to substantiate that claim. Accordingly, in the instance before it, there was a requirement for the Advertiser to provide conclusive proof in respect of the three claims being challenged.
Turning to Claim 1, the Complaints Board noted the strong and absolute nature of the claim given the words “most leading” used in the claim. It then noted the response provided by the Advertiser and in particular where it said that they were: “the main installers of a product called Alucobond”. The Complaints Board considered that the explanation provided by the Advertiser did not provide sufficient substantiation to support the claim being made, as just being the main installer in the South Island did not necessarily equate to the Advertiser being the “most leading” company in the South Island. Accordingly, the Complaints Board was of the view that the claim was misleading and did not observe the due sense of responsibility required. Therefore, the Complaints Board ruled that this claim was in breach of Rule 2 and Basic Principle 4 of the Code of Ethics.

The Complaints Board then turned to consider Claim 2. It noted that the claim being made was a strong and absolute claim and, therefore, the onus was on the Advertiser to provide substantiation as to how they “invest more money in design, research and development than any other company in the South Island”. It then noted where the Advertiser stated: “Our research and design are an on going issue and we can not divulge this info at this time as it is confidential;”. The Complaints Board said given the lack of substantiation provided by the Advertiser, it was of the view that the claim was misleading and ruled that it was in breach of Rule 2 of the Code of Ethics. It also said that the claim had not been prepared with a due sense of social responsibility as required by Basic Principle 4 of the Code of Ethics.
Finally, the Complaints Board turned to consider Claim 3. It noted where the Advertiser stated: “On the 14 of June 2010 we received an application form from Branz with regard to Assessing our new system and the new product. This would not be lodged as official because we have at present not paid for our lodged assessment, under the current happenings in Christchurch. Due to work commitments this has not yet been followed through and with the earth quakes and a move to a bigger factory this has been put on hold for a few more months but this will be done for the piece of mind of our residential customers. We already hold on behalf of Kaneba Ltd an E2/vml watertightness certificate which we offer our clients on completion of there project.” The Complaints Board further noted the use of the word “soon” in the claim. It was of the view that the Advertiser had provided a sufficient explanation as to the status of the approval and why it had not been completed, and that the use of the word “soon” in the claim reflected the current situation. Accordingly, the Complaints Board was of the view that this claim was not likely to mislead or deceive the consumer and, therefore, ruled that it was not in breach of Rule 2 or Basic Principle 4 of the Code of Ethics.

In summary the Complaints Board ruled that Claims 1 and 2 were in breach of Rule 2 and Basic Principle 4 of the Code of Ethics, and that Claim 3 was not in breach of Rule 2 and Basic Principle 4 of the Code of Ethics. Accordingly, the Complaints Board ruled to uphold the complaint in-part.
Decision: Complaint Upheld (in-part)
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