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DECISION

Meeting 12 April 2011
Complaint 11/019



Complainant: W. McLachlan



Advertisement: Patch House NZ Limited
Complaint: The television advertisement for Patch House NZ Limited featured a voice-over that stated: “Weight management is hard work and requires balanced diet and exercise. Now in New Zealand there’s a new way to help your weight management efforts. The 100% natural slim patch. Just apply a slim patch every night for 28 days or a waist line patch and let the highly permeable natural plant extracts help you reach your weight management goals. You’ll love the results…”
It featured the on-screen text at the beginning of the advertisement: “In conjunction with a Balanced Diet + Exercise”. During the advertisement it pictured people exercising and people applying the different patches around their abdominal area.
Complainant, W. McLachlan, said:

Type: Television

Ad Details: Time: 0100 Date:07/01/2011 Channel:TV 2 

Who:  Patchhouse NZ
Product:Slim patch
Complaint -

Advertising for this product makes some unrealistic assertions that the utilisation of a patch attached to the abdominal area will promote weight loss in this targeted area. There is no research or independent verification cited that such a product can deliver the promoted result of abdominal fat reduction. I believe this highly misleading advertisement fails to met the basic standard of truthfulness in advertising.
The Chairman ruled that the following provisions were relevant: 

Code for Advertising of Weight Management

Principle 3:  Advertisements should not by implication, omission, ambiguity 
or exaggerated claim is mislead or deceive, or be likely to mislead or deceive 
consumers, abuse the trust or exploit the lack of experience of knowledge of 
consumers, exploit the superstitious or without justifiable reason play on fear.

Guideline 3(a) Claims for specific weight loss or reduction in body measurement should be typical, realistic, factual and able to be proved. 

The Advertiser, Patch House NZ Limited, said
In relation to the complaint you have receive re my companies product Slim Patch I would like to put forward the following points
1. We have been selling these products in NZ for the last 4 years without any complaints at all the products are 100% natural and we have many satisfied customers.
2. We supplied these products and their ingredients to Med safe NZ before going on sale and had them approved for sale in NZ we have the only transdermal weight management patches approved for sale in NZ
3. Before going on sale we worked closely with Peter Pratt from Taps and had all advertising material written .spoken, web site and TV adds approved by taps, the approvals I have forwarded to you this is a long and drawn out process as every word spoken and written on packaging etc must be approved , we complied in everyway.
4. The TV advertisements that are in question were approved and have been on TV1 TV2 TV3 Prime Maori TV, Asian TV, Indian TV, basically every TV channel in NZ over the last 4 years and I must point out that these adds have been on many times every year over the last 4 years without 1 complaint. We have currently had the ads on TV1 and TV2 every month since November 2010 to present and they are still running.
5. In no written or TV advertisements do we make any weight loss claims we say as per advertising regulations To support weight management when used as part of a total weight management plan with a balanced diet and exercise.
6. The TV ads were professionally made by Production Plus in Auckland who also worked in conjunction with Taps to produce the ads in the correct and complying format; these were then also approved by
7. Due to my company and products doing everything in our power to comply with any and all NZ regulations as well as getting approvals we did not actually have to I would think that this would prove to anyone that we are a responsible company selling a approved product that complies in everyway to ' current advertising, health and Med safe regulations.

The Agency, Production Plus Limited, said:
I am in receipt of your letter and as per phone call with you today advise that this commercial was produced in 2008 for the direct marketer.
The original script and finished commercial was approved after submission to TAPS and Commercial Approvals Bureau before it went to air at that time.   There has been no change to visuals or script apart from a recent edit change only for the phone number text to enlarge it on screen.
We do not represent the company, and this response is not on behalf of them.

Commercial Approvals Bureau (CAB) said on behalf of the media:

We have been asked to respond to this complaint under the following codes:

Code for Advertising of Weight Management - Principle 3 and Principle 3 Guideline (a)
This particular commercial is a technical update of material from 2007.
At that time, the commercial was reviewed and approved by the Therapeutic Advertising Pre-vetting System (TAPS). CAB relies on the expert opinion of TAPS with regards to therapeutic and weight-loss claims; and we fully endorse the authority of their decisions.
The complainant W. McLachlan does not reference any testing which disproves the efficacy of the Slim Patch product, and therefore offers no argument against CAB's approval.

Deliberation

The Complaints Board read all the correspondence relevant to the complaint and viewed a copy of the advertisement. It noted that the Complainant, W. McLachlan, was of the view that the advertisement was misleading as it made unrealistic assertions with regard to weight loss in the abdominal area.
The Chairman directed the Complaints Board to consider the complaint with regard to Principle 3 and Guideline 3(a) of the Code for Advertising of Weight Management. This required the Complaints Board to consider whether the advertisement by implication, omission, ambiguity or exaggerated claim was misleading or deceiving or likely to mislead or deceive consumers or abuse the trust of or exploit the lack of knowledge of consumers, exploit the superstitious or without justifiable reason play on fear. It also required the Complaints Board to determine whether any claims made in the advertisement for specific weight loss or reduction in body measurement were typical, realistic, factual and able to be proved.
Turning to the advertisement, the majority of the Complaints Board noted that the advertisement stated: “Weight management is hard work and requires balanced diet and exercise. Now in New Zealand there’s a new way to help your weight management efforts.” It further noted that the accompanying on-screen text which said: “In conjunction with a Balanced Diet + Exercise”. The majority considered that the claims being made in the advertisement were moderate and not absolute claims given the use of the word “helps”. It also noted that the advertisement clearly stated that the product had to be used in conjunction with exercise and a balanced diet, and that the product helped with consumers’ weight management efforts. The majority noting these matters considered that the likely consumer take-out of the advertisement was that the product worked in conjunction with a number of factors in helping consumers manage their weight. Accordingly, the majority of the Complaints Board was of the view that the advertisement was not misleading or deceptive or likely to mislead or deceive consumers and, therefore, said that the advertisement was not in breach of Principle 3 of the Code for Advertising of Weight Management.
The minority of the Complaints Board disagreed and said that the advertisement could mislead or deceive consumers. It said there was an onus on the Advertiser to substantiate the claims being made in the advertisement and considered such substantiation had not been provided by the Advertiser to support how the product actually helped consumers’ with their weight management. The minority also said it considered the likely consumer take-out was that by simply using the product advertised the consumers’ weight management would be taken care of. Accordingly, the Complaints Board was of the view that the advertisement was likely to mislead and deceive consumers and was, therefore, in breach of Principle 3 of the Code for Advertising of Weight Management.

The Complaints Board was of the view that Guideline 3(a) of the Code for Advertising of Weight Management was not relevant to this matter given that no specific weight loss or reduction in body measurement claims were made in the advertisement.
In accordance with the view of the majority, the Complaints Board ruled to not uphold the complaint.

Decision: Complaint Not Upheld
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